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Institute of International Bankers states that it is a not-for-profit corporation and 

that it has no parent, subsidiary or affiliate.   

The Clearing House Association L.L.C. (“The Clearing House”) states that it 

has no parent or subsidiary corporations.  The Clearing House is affiliated with 

The Clearing House Payments Company L.L.C. and New York Clearing House 

Building Company. 

The New York Bankers Association (“NYBA”) states that it has no parent, 

that it has two subsidiaries, New York Bankers Service Corporation and the Circuit 

Agency, Inc., and that it is affiliated with the New York State Bankers Group 

Creditors Trust (the “Group Creditors Trust”) and the New York State Bankers 

Group Employee Insurance Trust.  NYBA further states that its affiliate the Group 

Creditors Trust owns the Trustees Life Insurance Company. 

The European Banking Federation states that it is incorporated in Belgium as 
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STATEMENT OF INTEREST OF AMICI CURIAE 

The Institute of International Bankers (“IIB”) is the only national association 

devoted exclusively to representing, advancing and protecting the interests of the 

international banking community in the United States, with a membership 

comprised of internationally headquartered banks and financial institutions from 

over thirty-five countries that have operations throughout the U.S., particularly in 

New York.  U.S. operations of IIB members have assets of approximately $5 

trillion, are an important source of credit for U.S. borrowers, enhance the depth and 

liquidity of U.S. financial markets, and contribute more than $50 billion each year 

to the economies of major cities across the country. 

Established in 1853, The Clearing House Association L.L.C. (“The Clearing 

House”) is the nation’s oldest banking association and payments company.  It is 

owned by the world’s largest commercial banks, which collectively employ 1.4 

million people in the U.S. and hold more than half of all U.S. deposits.  The 

Association is a nonpartisan advocacy organization representing – through 

regulatory comment letters, amicus briefs, and white papers – the interests of its 

member banks on a variety of systemically important banking issues.  Its affiliate, 

The Clearing House Payments Company L.L.C., provides payment, clearing, and 

settlement services to its member banks and other financial institutions, clearing 

almost $2 trillion daily and representing nearly half of the automated-clearing-
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house, funds-transfer, and check-image payments made in the United States. 

The New York Bankers Association (“NYBA”) is an association comprised 

of approximately 150 community, regional and money center commercial banks in 

New York with over 200,000 employees in the State.  A number of NYBA’s 

member banks are internationally headquartered and many conduct business 

internationally as well as in New York.  

The European Banking Federation (“EBF”) is the leading professional 

organization of European banks.  It provides a forum for European banks to 

discuss best practices and legislative proposals and to adopt common positions on 

matters affecting the European banking industry.  EBF also actively promotes the 

positions of the European financial services industry, and the banking industry in 

particular, in international fora.  

The IIB, The Clearing House, NYBA, and EBF (the “amici”) appear as 

amici curiae regularly on matters that raise legal issues of significance for their 

member banks and in particular have supported the role of the United States in 

general and New York in particular as an international financial center.  The amici 

have a substantial interest in this action because of the adverse precedent it could 

set for their member banks, and for all international banks with branches or offices 

in New York.  As set forth in more detail below, a rule that authorizes post-

judgment, global restraint (or turnover) of accounts maintained or assets held at 
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non-U.S. branches or offices of international banks with New York branches or 

offices would create serious problems for international banks doing business in 

New York, and would adversely affect New York’s position as a pre-eminent 

financial center. 

PRELIMINARY STATEMENT1 

This Court has been asked to determine whether the separate entity rule 

remains viable in the context of an extraterritorial post-judgment restraining order 

and thus “precludes a judgment creditor from ordering a garnishee bank operating 

branches in New York to restrain a debtor’s assets held in foreign branches of the 

bank.”  Tire Eng’g and Distrib. L.L.C. v. Bank of China Ltd., 740 F.3d 108, 110 

(2d Cir. 2014).  The separate entity rule provides that, even if a bank is subject to 

personal jurisdiction in New York, the branches and offices of the bank outside of 

New York will be treated as separate and juridically distinct entities for purposes 

of pre-judgment attachment and judgment enforcement.  The rule recognizes the 

unique role and importance that international banking serves in New York and the 

                                                            
1   The following definitions are used herein:  appellant-respondent Motorola Solutions 
Credit Company, LLC (“Motorola”); respondent-appellant Standard Chartered Bank (“SCB”); 
Brief of Appellant-Respondent Motorola Solutions Credit Company, LLC, dated April 21, 2014 
(“Motorola Br.”); Brief for Respondent-Appellant Standard Chartered Bank, dated June 5, 2014 
(“SCB Br.”); Reply Brief of Appellant-Respondent Motorola Solutions Credit Company, LLC, 
dated June 16, 2014 (“Motorola Reply”); Federal Reserve Bank of New York (“FRBNY”); 
FRBNY amicus brief filed in Samsun Logix Corp. v. Bank of China, et al., Index No. 
105262/2010 (N.Y. Sup. Ct. 2010), Mot. No. 004 (“FRBNY Samsun Amicus”); FRBNY amicus 
brief filed in Amaprop Ltd. v. Indiabulls Fin. Servs. Ltd., 12-788-cv(L) (2d Cir. June 4, 2013) 
(“FRBNY Amaprop Amicus”).  The amici have included with this brief an Addendum (“AMI-
ADD”) that includes copies of sources cited by the amici that may be difficult to locate. 



4 
 

severe practical and legal problems posed for international banks if pre-judgment 

attachments, restraints, and other enforcement devices issued in New York 

judgment enforcement actions are found to extend to non-U.S. assets or accounts 

located abroad.   

In its briefs in this case, Motorola argues that any purpose served by the 

separate entity rule has long since ceased to exist; that the rule is a legal fiction 

created by a few lower courts that, if it exists at all, applies only in the pre-

judgment attachment context; and that the rule was sub silentio overruled in the 

post-judgment context by the New York Legislature with the adoption of the 

C.P.L.R. in 1962 and subsequently impliedly repudiated by this Court’s decisions 

in Koehler v. Bank of Bermuda, 12 N.Y.3d 533 (2009), and Commonwealth of the 

N. Mariana Islands v. Canadian Imperial Bank of Commerce, 21 N.Y.3d 55 

(2013).  None of these arguments is correct. 

Contrary to Motorola’s contentions, the same important policy 

considerations that have long supported the separate entity rule remain highly 

relevant in today’s age of global banking. 

First, the importance of the separate entity rule is highlighted by the 

existence of laws in foreign jurisdictions where international banks have branches 

or offices, which govern the rights in, and disposition of, assets held or accounts 

maintained at such branches or offices, and which in many cases provide for 
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serious civil and criminal sanctions in the event of breach.  Applying U.S. court 

orders to bank accounts or assets located abroad and governed by non-U.S. account 

agreements and laws would enmesh international banks regularly in a web of 

inconsistent and irreconcilable laws and orders, as the laws of each jurisdiction 

where an international bank has a branch would be implicated. 

The restraining notices that Motorola seeks to have given global effect 

would render any bank answerable in New York for any bank account or property 

entrusted to it anywhere in the world merely by virtue of a New York branch or 

office, even where the account or property in question has no U.S. connection and 

the local law governing the relationship between the bank and its customer 

affirmatively prohibits restraint or does not recognize the effectiveness of a foreign 

restraint to relieve the bank of local repayment liability to its customer based on 

the terms of a foreign order.  The issuance of such orders by New York courts 

would be contrary to the well-established U.S. rule that the courts in the 

jurisdiction in which assets are actually located or accounts maintained should 

determine the rules regarding the treatment of assets or accounts, and would 

infringe on the sovereignty and primary jurisdiction of the nation in which those 

accounts or assets are actually located.  

Second, absent the separate entity rule, the burdens placed on banks with 

New York branches or offices would be significant – in terms of cost, time, 
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resources, and ability to satisfy and retain customers.  In addition to the cost of 

global searches, banks would become embroiled in inevitable conflicts among 

competing legal systems and parties – a multiplication of litigation that is 

avoidable by requiring, as has historically been the case, creditors to bring 

enforcement proceedings against banks in the jurisdiction where assets are held or 

accounts maintained.  

Motorola’s suggestion that the burdens imposed on international banks by 

overturning the separate entity rule can be avoided by having banks operate in New 

York through subsidiaries ignores the reasons for branch banking and the 

significant benefits to New York and the United States that branch banking 

confers.  A branch’s lending capacity is based on the international bank’s entire 

capital base.  A U.S. subsidiary bank would have only its much smaller capital 

base as a limit on its lending capacity, and accordingly, the subsidiary bank’s 

ability to operate in New York would be greatly diminished.  Adopting a rule that 

may discourage banks from operating in New York through branches would be 

detrimental to New York’s status as a preeminent global banking center and to 

New York banking customers, and it may encourage international banks to shift 

their U.S. dollar deposit and loan business to branches in other states or other 

countries.  Moreover, the use by foreign banks of subsidiaries in New York to 

address the problem that would be created by abandonment of the separate entity 
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rule would be of no help to global banks organized or headquartered in New York 

which, in order to compete with other global banks, use branches in other 

jurisdictions. 

In addition to the many other policy considerations that support the separate 

entity rule, the rule in the transnational context is now rooted in federal 

constitutional doctrine.  Under the Supreme Court’s recent decision in Daimler AG 

v. Bauman, 134 S. Ct. 746 (2014), a bank incorporated and headquartered outside 

of New York is not subject to general jurisdiction here merely by reason of doing 

business through a New York branch or office, and as a result, a restraining notice 

served on the New York branch of such a bank does not extend to the bank 

generally – i.e., to branches outside of New York.  In light of Daimler, overturning 

the separate entity rule could have the anomalous result of disadvantaging 

domestic banks that are “at home” in New York under Daimler and also operate 

outside New York by subjecting those banks alone to the burden of global post-

judgment asset restraints.    

Motorola’s effort to dismiss the separate entity rule as the product of a few 

lower court cases and limited to pre-judgment attachments is belied by the case 

law.  The courts of this state have accepted and applied the separate entity rule for 

literally scores of years.  And although this Court has never explicitly addressed 

the rule, the Appellate Divisions of the First and Second Departments have treated 
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the rule as sanctioned by this Court, and the First Department concluded little more 

than a decade ago that the rule was so firmly embedded in the New York common 

law that it should not be overturned or reduced in scope without an explicit 

pronouncement from this Court or the Legislature.  See Nat’l Union Fire Ins. Co. 

v. Advanced Employment Concepts, Inc., 269 A.D. 2d 101, 101 (1st Dep’t 2000). 

In applying the separate entity rule, the New York State and federal courts 

have long recognized that the same considerations that support the rule in the pre-

judgment context apply equally in the context of post-judgment restraints, and 

have routinely adhered to the separate entity rule in the post-judgment enforcement 

context.  Indeed, the New York state cases decided after this Court’s decision in 

Koehler have uniformly found that the separate entity rule applies to Article 52 

restraining notices and turnover orders.2  There is similarly no basis for finding that 

the Legislature overturned (or intended to overturn) the separate entity rule when it 

adopted the C.P.L.R. in 1962.  Under this Court’s case law, where the Legislature 

is aware of an existing common law rule, new legislation does not repudiate the 

rule unless the legislation expressly so indicates.  The Legislature clearly was 

aware of the separate entity rule in 1962, and Motorola cites no case that has 

adopted Motorola’s novel reading of the C.P.L.R.’s enactment.  

                                                            
2  The majority of, and most recent, federal cases have also found that the rule continues to 
apply in the post-judgment context after this court’s decision in Koehler.  See, e.g., Tire Eng’g, 
740 F.3d at 115 n.10 (citing New York state and federal courts continuing to apply separate 
entity rule post-Koehler); see also SCB Br. at 59-61, 70-71. 
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Finally, Motorola’s argument that this Court’s decisions in Koehler and 

Northern Mariana abrogated the separate entity rule is without merit.  As Motorola 

concedes, this Court “never mentioned” the separate entity rule in those decisions.  

Motorola Br. at 32.  Further, neither case involved the separate entity rule, as 

neither case involved an attempt to reach assets or accounts at the non-New York 

branches of a bank via service of process on a bank’s New York branch.  Thus, 

neither case considered whether, let alone held that, merely by reason of the 

existence of a New York branch, a foreign bank must restrain, or turn over, assets 

held or accounts maintained outside of New York at the non-U.S. head office, or 

non-U.S. branches, of that bank in response to process issued in a New York 

judgment enforcement proceeding.   

For all of these reasons and the reasons set forth below, this Court should 

answer the certified question in the affirmative. 

ARGUMENT 

I. THERE ARE SIGNIFICANT POLICY CONSIDERATIONS THAT 
SUPPORT THE SEPARATE ENTITY RULE AND THOSE 
POLICY CONSIDERATIONS APPLY WITH EQUAL FORCE IN 
THE CONTEXT OF POST-JUDGMENT RESTRAINTS 

 
Important policy reasons underlie the separate entity rule.3  These policies 

                                                            
3  This Court is of course free to consider public policy in reaching its decisions, including 
decisions concerning the construction of New York statutes, as its recent decision in In re Thelen 
LLP, __ N.E.3d __, 2014 WL 2931526, at *7-8 (N.Y. July 1, 2014), confirms.  In re Teachers 
Ins. & Annuity Ass’n of Am. v. City of N.Y., 82 N.Y.2d 35, 43 (1993) (Motorola Reply at 30), 
found that policy should not be used to create rules directly inconsistent with specific statutory 
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are not meant to “insulate[]” banks from foreign claims (Motorola Reply at 4) but 

rather serve the important goal of promoting New York as a financial center by 

encouraging banks to operate in this jurisdiction through branches.  Indeed, 

banking is one of the few businesses that is conducted cross-border through 

branches.  The separate entity doctrine has helped foster that development. 

A. The Separate Entity Rule Recognizes That Banks Operating 
Internationally Are Subject To Multiple And Frequently 
Conflicting Laws  

1. The Separate Entity Rule Allows Banks To Avoid Having To 
Choose Among Competing Legal Regimes 

By limiting the reach of New York orders (including post-judgment 

restraints) affecting assets or accounts to those held or maintained at the New York 

branch or office, the separate entity rule serves the important policy goal of 

avoiding conflicts among competing legal regimes.  See, e.g., Shaheen Sports, Inc. 

v. Asia Ins. Co., No. 98 Civ. 5951 (LAP), No. 11 Civ. 920 (LAP), 2012 WL 

919664, at *8 (Mar. 14, 2012); Ayyash v. Koleilat, 38 Misc. 3d 916, 924 (N.Y. 

Sup. Ct. 2012), aff’d on other grounds, 115 A.D.3d 495 (1st Dep’t 2014); Global 

Tech., Inc. v. Royal Bank of Can., No. 150151/2011, 2012 WL 89823, at *5 (N.Y. 

Sup. Ct. Jan. 11, 2012) (noting that separate entity rule was “historically justified . 

. . on the recognition that any banking operation in a foreign country is necessarily 

subject to the foreign sovereign's own laws and regulations” (citation omitted)); see 
                                                                                                                                                                                                
language.  The case has no bearing here, where a long-standing rule of New York common law 
supplements – but is not contrary to – New York statutory law. 
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also Clinton Trust Co. v. Campania Azucarera Central Maybay S.A., 172 Misc. 

148, 151 (N.Y. Sup. Ct.), aff’d, 258 A.D. 780 (1st Dep’t 1939); FRBNY Amaprop 

Amicus at 11.  This respect for non-U.S. law was highlighted by the U.S. 

government in an amicus submission to the U.S. Supreme Court:   

In terms of international banking law, the separate entity doctrine thus gives 
recognition to the fact that any banking operation in a foreign country is 
necessarily subject to the foreign sovereign’s own laws and regulations . . . .  

 
Brief for the United States as Amicus Curiae Supporting Petitioner, Citibank, N.A. 

v. Wells Fargo Asia Ltd., No. 88-1260, 1989 WL 1126987, at *14 (U.S. 1989) 

(footnote and citation omitted).  Contrary to Motorola’s assertion, recognizing the 

significance of foreign law does not mean that “any foreign law [] takes 

precedence over New York law” (Motorola Reply at 42), but rather, under the 

doctrine of comity, provides due respect to the law of the jurisdiction in which 

assets are actually located or accounts maintained in determining whether to issue 

an order with respect to those assets or accounts.  

 Consistent with the doctrine of comity, it has long been U.S. policy to avoid 

applying U.S. laws in a way that interferes with the laws of other nations.  See, 

e.g., Petersen v. Chem. Bank, 5 Tiffany 21, 32 N.Y. 21, 29 How. Pr. 240 (N.Y. 

1865) (enunciating principle of comity); F. Hoffmann-La Roche Ltd. v. Empagran 

S.A., 542 U.S. 155, 164 (2004).  A central tenet of comity is that “a state may not 

require a person to do an act in another state that is prohibited by the law of that 
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state or the law of the state of which he is a national.” Motorola Credit Corp. v. 

Uzan, 388 F.3d 39, 60 (2d Cir. 2004) (quoting RESTATEMENT (THIRD) OF THE 

FOREIGN RELATIONS LAW OF THE UNITED STATES § 441 (1987)); see also Ings v. 

Ferguson, 282 F.2d 149, 152 (2d Cir. 1960)).   

Although it is beyond the scope of this brief to survey the laws of all other 

jurisdictions, there can be no dispute that efforts to restrain, or transfer to New 

York, foreign customer assets or funds on deposit in accounts located in every 

country where the bank has a branch or office would create conflicts with other 

jurisdictions and subject banks to criminal, civil or regulatory liability.  See, e.g., 

Motorola Credit Corp. v. Uzan, 978 F. Supp. 2d 205, 213 (S.D.N.Y. 2013) (noting 

that SCB may be subject to censure, fines, or suspension or cancellation of its 

license for complying with U.S. court order directed to assets in the UAE); Samsun 

Logix Corp. v. Bank of China, No. 105262/10, 2011 WL 1844061, at *6 (N.Y. 

Sup. Ct. May 12, 2011) (noting that Chinese law prohibits banks from complying 

with an order issued by a court outside of China to disclose information about, 

freeze, or transfer funds from accounts in China, and that violation of such laws 

could expose the bank’s officers and employees to sanction and civil liability); 

Tiffany (NJ) LLC v. Qi Andrew, 276 F.R.D. 143 (S.D.N.Y. 2011) (similar); 

Shaheen, 2012 WL 919664, at *7 (noting that bank had presented colorable 

evidence that Pakistani law prohibited turnover of assets in Pakistan); Ayyash, 38 
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Misc. 3d at 924 (separate entity rule avoids conflicts with competing legal systems 

which have “serious civil and criminal sanctions” for the breach of local law), aff’d 

on other grounds 115 A.D.3d 495 (1st Dep’t 2014) (finding that “ordering 

compliance [with post-judgment subpoenas and restraints] raises the risk of 

undermining important interests of other nations by potentially conflicting with 

their privacy laws or regulations”); see also Trade Dev. Bank v. Cont’l Ins. Co., 

469 F.2d 35, 41 (2d Cir. 1972) (bank would be subject to criminal and civil 

liability in Switzerland for violating Swiss bank secrecy laws); In re Union Bank of 

Switz., 158 Misc. 2d 222, 225 (N.Y. Sup. Ct. 1993) (same).  It is hardly surprising 

that a foreign country would choose to regulate banks operating within its borders.  

Banks and bank branches operating in New York are, after all, subject to extensive 

New York and federal supervision and regulations.4   

Motorola’s suggestion that, rather than continue to apply the separate entity 

rule, courts should apply a case by case analysis every time a plaintiff seeks an 

extraterritorial restraint affecting assets or accounts in another jurisdiction (see, 

                                                            
4  A New York State licensed branch is supervised and regulated by both the New York 
State Department of Financial Services (N.Y. Banking Law §§ 200-209) and the Board of 
Governors of the Federal Reserve System (12 U.S.C. §§ 3105-3111).  A federally licensed 
branch is supervised and regulated by the Office of the Comptroller of the Currency (12 U.S.C. § 
3102) and the Board of Governors of the Federal Reserve System (12 U.S.C. §§ 3105-3111).  
The U.S. operations of large foreign banking organizations are subject to additional, enhanced 
prudential standards pursuant to Section 165 of the Dodd-Frank Wall Street Reform and 
Consumer Protection Act of 2010 (Pub. L. 111-203, 124 Stat. 1423-1432), and the regulations 
promulgated thereunder by the Board of Governors of the Federal Reserve System (79 Fed. Reg. 
17240 et seq. (March 27, 2014)), including liquidity stress testing and buffer requirements for 
their U.S. branches.  See 12 C.F.R. § 252.157.   
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e.g., Motorola Br. at 25 n.14) ignores the significant burden such a system would 

place on, and uncertainty it would create for, international banks operating in New 

York.  As discussed below (see pp. 25-30), international banks are frequently 

involved as bystanders in complex cross-border disputes among competing legal 

systems and parties regarding claims to assets.  Without the separate entity rule, 

international banks would be forced to engage in costly litigation, which may 

include proving applicable non-U.S. law through expert submissions, each time 

they are faced with a judgment creditor’s effort to reach assets outside of New 

York.  Courts would be inundated with plaintiffs seeking extraterritorial restraints 

(and turnover orders), and would be forced to engage in an extensive analysis in 

issuing decisions on the reach of such orders.  See also Hoffmann, 542 U.S. at 164 

(finding plaintiffs’ suggestion that courts consider comity on a “case by case” 

basis, rather than “exclude independent foreign injury cases across the board” was 

“too complex to prove workable,” including because requiring courts to compare 

foreign law to American law routinely would result in “lengthier proceedings, 

appeals, and more proceedings” (emphasis added)).  The result would be one 

which Motorola seems to caution against – “conflicting, ad hoc judicial 

determinations.”  Motorola Br. at 38.  Thus, Motorola’s suggestion only highlights 

why this Court should confirm that the separate entity rule remains viable and 

prevents the type of relief Motorola seeks. 
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2. The Separate Entity Rule Is Consistent With And Supported By 
The Local Action Doctrine 

It has long been recognized that claims to property should be decided by, 

and under the rules of, the jurisdiction in which the asset is located.  See, e.g., 

RESTATEMENT (SECOND) OF JUDGMENTS § 8 (1982); see also RESTATEMENT 

(SECOND) OF CONFLICT OF LAWS § 195, comment d. (1971) (“Money lent by a bank 

or deposited in a bank is usually repayable at the bank itself or, when the bank has 

branches, at the branch with which the customer dealt.  In the absence of an 

effective choice of law by the parties, the state of the applicable law in such 

instances will almost invariably be the state where the bank, or the particular 

branch thereof, is located.”); Cronan v. Schilling, 100 N.Y.S.2d 474, 476 (N.Y. 

Sup. Ct. 1950), aff’d, 282 A.D. 940 (1st Dep’t 1953) (under separate entity rule, 

“each branch of a bank is a separate entity, in no way concerned with accounts 

maintained by depositors in other branches or at the home office”); Parbulk II AS 

v. Heritage Maritime, SA, 35 Misc. 3d 235, 238 (N.Y. Sup. Ct. 2011) (“situs of an 

account is fixed at the branch where the account is carried”).  This position was 

echoed by the FRBNY in a recent New York judgment enforcement case.  See 

FRBNY Samsun Amicus Brief at 6 (citing the “generally recognized principle 

[that] claims against a single asset should be decided in a single forum, and that 

forum should be the court of the jurisdiction in which the asset is located”).  This 

local action doctrine avoids the specter of conflicting orders from multiple 
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jurisdictions as to the rights in, or disposition of, a single asset – a potential that 

poses particularly acute problems for banks operating in multiple jurisdictions.  

The principle provides a strong justification for the separate entity rule, and is a 

consideration raised every time a court attempts to adjudicate with respect to assets 

located outside of its jurisdiction. 

The doctrine also reflects the fundamental role that the interests of local 

creditors and the public policy of the sovereign where the asset is located play in 

deciding how assets will be treated.  New York (and other U.S.) courts have 

historically been willing to give effect to orders of foreign tribunals with respect to 

assets located here only if doing so would not prejudice the rights of local creditors 

or violate New York (or U.S.) public policy.  See, e.g., In re Waite, 99 N.Y. 433, 

448 (1885); see also Disconto Gesellschaft v. Umbreit, 208 U.S. 570, 579-580 

(1908); Clarkson Co. v. Shaheen, 544 F.2d 624, 629 (2d Cir. 1976).  Consistent 

with these principles, it is not logical or fair for U.S. courts to issue orders 

concerning assets in another jurisdiction, particularly where compliance in the 

foreign jurisdiction would require a third-party to violate the law and public policy 

of that jurisdiction.  The separate entity rule avoids this problem by providing due 

respect for the sovereignty of other nations with primary jurisdiction over assets 

located within their territory. 
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3. Limiting The Reach Of A Post-Judgment Asset Restraint In A 
Manner Consistent With The Separate Entity Rule Is Consistent 
With The Presumption Against Extraterritorial Application Of 
New York Statutes 

In Global Reinsurance Corp. v. Equitas Ltd., 18 N.Y.3d 722, 735 (2012), 

decided two years after Koehler, this Court confirmed that “[t]he established 

presumption is . . . against the extraterritorial operation of New York law.”  That 

presumption, which is in accord with the parallel federal law presumption against 

extraterritorial application of U.S. statutory law, is supported by the desirability of 

avoiding “clashes between our laws and those of other nations” reflected in 

principles of comity.  Kiobel v. Royal Dutch Petroleum Co., 133 S. Ct. 1659, 1664 

(2013); see also Morrison v. Nat’l Australia Bank, Ltd., 130 S. Ct. 2869, 2877 

(2010).  As the Supreme Court explained in its earlier decision in Hoffmann, “this 

Court ordinarily construes ambiguous statutes to avoid unreasonable interference 

with other nations’ sovereign authority . . . . This rule of statutory construction 

cautions courts to assume that legislators take account of the legitimate sovereign 

interests of other nations when they write American laws. It thereby helps the 

potentially conflicting laws of different nations work together in harmony – a 

harmony particularly needed in today’s highly interdependent commercial world.”  

542 U.S. at 156, 164-65.  

The concerns that underlie these established rules of construction militate 

against applying an Article 52 restraint to foreign branches of international banks, 
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where conflicts with foreign law are practically inevitable.5  The continued use of 

the separate entity rule furthers the goal of avoiding conflicts between New York 

law and the laws of other nations. 

Motorola’s reliance on the alleged existence of personal jurisdiction over 

SCB as a whole as the predicate for extending the reach of post-judgment restraints 

to non-U.S. branches of the bank (Motorola Br. at 4, 17-18; 27-28; Motorola Reply 

at 13-14) does not call for any different conclusion.  The Supreme Court in 

Daimler, relying on the same concerns about the expansive reach of U.S. law and 

jurisdiction that support the general presumption against extraterritorial application 

of U.S. and New York law, held that the continuous conduct of business through a 

U.S. office cannot alone support the assertion of general jurisdiction over a foreign 

entity created and headquartered abroad.  134 S. Ct. at 761.  Consequently, as 

discussed below, absent extraordinary circumstances not alleged to exist here, 

there is no constitutionally permissible basis for subjecting SCB (or other global 

banks) to the jurisdiction of a court sitting in New York as to assets held or 

                                                            
5  Section 5222 contains no language indicating that it was intended to apply 
extraterritorially.  Although this Court in Koehler declined to “infer” a territorial limit on Article 
52 (12 N.Y.2d at 539), this Court did not address the use of an Article 52 enforcement device 
against a foreign branch of an international bank subject to conflicting legal duties in foreign 
jurisdictions.  Indeed there was no suggestion in Koehler that the laws of any other nation 
imposed any constraint on the turnover of the assets there at issue.  See infra pp. 56-57.  
Particularly in light of this Court’s subsequent decision in Global Reinsurance, Koehler should 
not be read to support the unlimited extraterritorial application urged by Motorola.  
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accounts maintained at a branch located abroad merely by reason of the existence 

of New York offices or branches. 

4. Overturning The Separate Entity Rule Would Subject Banks To 
The Risk Of Double Liability 

A post-judgment restraint is an enforcement mechanism that is normally a 

predicate for an application for a turnover order requiring delivery of the amount 

on deposit in an account or other assets to the judgment creditor.  Motorola itself 

makes clear that it believes it would be entitled to a turnover order if the separate 

entity rule is found not to apply.  Motorola Reply at 38.  Moreover, an asset 

restraint that imposes restrictions on the foreign branch of a bank from taking 

action with respect to assets held or accounts maintained at the foreign branch – 

particularly where such restraint violates the laws of the local jurisdiction – has a 

practical effect not dissimilar from a turnover order and, like a turnover order, can 

subject the bank to the risk of multiple exposure.   

If a bank is prohibited by a New York restraint from transferring assets or 

paying deposits in another country but, according to the law of the jurisdiction 

where the assets or deposits are located, has to allow its customer to withdraw the 

assets, the bank could be liable for the assets twice.6  It can be liable here for 

                                                            
6  Indeed, a number of foreign jurisdictions will refuse to give effect to a judgment from 
another country if that judgment relates to the disposition of property located outside the 
territorial jurisdiction of the court issuing the judgment.  See, e.g., FOREIGN JUDGMENT ACT 

1991, § 7(3)(b) (Austl.) (“[T]he courts of the country of the original court are taken to have had 
jurisdiction . . . if the property in question was . . . situated in the country of that court”); A.I.R. 
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contempt if it allows a customer to withdraw funds abroad, as required by the 

jurisdiction where the account is located, and, if it honors the restraint and refuses 

to allow a withdrawal, it can be liable to the customer in the foreign jurisdiction for 

the full amount of the account balance or, at the very least, for the loss of use of the 

funds while the restraint is in effect.  See, e.g., Shaheen, 2012 WL 919664, at *8 

(recognizing this point); Samsun, 2011 WL 1844061, at *5 (same).   

As the FRBNY recently made clear to the Second Circuit in the context of 

another separate entity rule case, the separate entity rule protects non-party banks 

from double liability.  See FRBNY Amaprop Amicus at 9-11 (noting that without 

the separate entity rule, “U.S. courts have no way to systematically discern whether 

creditors apart from Amaprop are seeking to enforce a judgment against the same 

asset through the Indian (or other) judicial system(s). The result is chaos, with 

multiple judgment creditors each asserting superior ownership to a single asset”).  

The FRBNY cautioned that a system which would create a “significant risk that [a 

garnishee bank] will become twice liable for [a debtor’s] judgment debt” in turn 

creates “a perverse incentive for foreign judgment debtors to default on their debt, 

thus transforming New York branches of foreign banks into de facto insurance 

                                                                                                                                                                                                
1963 S.C. 1 (India) (“A court of a foreign country has jurisdiction to deliver a judgment in rem 
which may be enforced or recognised in an Indian Court, provided that the subject matter of the 
action is property . . . within the foreign country”); Charles Platto & William G. Horton, 
ENFORCEMENT OF FOREIGN JUDGMENTS WORLDWIDE, 99 (2d ed. Int’l Bar Assoc. 1993) 
(Canadian court will enforce foreign judgment determining status of property if property was 
situated within the territorial jurisdiction of foreign court). 
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policies for judgment debtors.”  Id. at 10.  Repudiating the separate entity rule, 

therefore, creates the risk that non-parties having nothing to do with the dispute 

(e.g., banks), will ultimately bear the cost of the judgment – judgment creditors 

would be allowed to collect their judgments from non-party banks, while judgment 

debtors would have a right to be made whole (again, by the banks).7   

This is just the type of problem New York law seeks to avoid by insulating 

third-party garnishees from double liability.  C.P.L.R. §5209, which provides that 

once a garnishee turns over property of a judgment debtor under an execution or 

order, the garnishee is discharged from its obligations to the judgment debtor,8 

reveals the strong New York policy that garnishee banks not be exposed to double 

liability.  But, as the cases have found, there is no assurance that the discharge 

                                                            
7   The strong policies favoring the separate entity rule, which have been given repeated 
voice by the FRBNY in amicus briefs cited and discussed above, have also led to the adoption of 
the separate entity rule in federal regulations.  Federal Reserve regulations specifically adopt the 
separate entity rule for purposes of check collection (12 C.F.R. §210.2(d) (“A branch or separate 
office of a bank is a separate bank to the extent provided in the Uniform Commercial Code”)) 
and wire transfers (12 C.F.R. § 210.25(b)).  Similarly, for purposes of determining whether a 
bank is “located” in the United States, and hence subject to proprietary trading restrictions under 
the Volcker Rule, federal regulations implementing the Volcker Rule provide that:  “For 
purposes of paragraph (e) of this section, a U.S. branch, agency, or subsidiary of a foreign 
banking entity is considered to be located in the United States; however, the foreign bank that 
operates or controls that branch, agency, or subsidiary is not considered to be located in the 
United States solely by virtue of operating or controlling the U.S. branch, agency, or subsidiary.”  
See 79 Fed. Reg. 5536, 5786 (Jan. 31, 2014) (§ 75.6(e)(5) of the final rules) (emphasis added).  
SEC regulations also treat local agencies or branches as separate and distinct from the other 
branches and offices of a foreign bank.  See 17 C.F.R. § 230.902(k) (defining “U.S. person” to 
include “[a]ny agency or branch of a foreign entity located in the United States”).  
8  “A person who, pursuant to an execution or [turnover] order, pays or delivers, to the 
judgment creditor . . . money or other personal property in which a judgment debtor has or will 
have an interest, or so pays a debt he owes the judgment debtor, is discharged from his 
obligation to the judgment debtor to the extent of the payment or delivery.”  C.P.L.R. § 5209 
(emphasis added).   
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contemplated by Section 5209 will be given effect abroad where assets may be 

located.  Shaheen, 2012 WL 919664, at *8 (“Moreover, HBL argues that were it 

required to turn over Asia Insurance assets in New York, this would not discharge 

its obligations to Asia Insurance in Pakistan, because Pakistan's courts do not 

recognize judgments in U.S. courts.  HBL’s concern for potential inconsistent 

judgments and double liability is therefore very real”); Samsun, 2011 WL 

1844061, at *6 (finding that banks were subjected to risk of double liability where 

New York court restraint and turnover order would not be recognized in China).  

Granting Motorola a post-judgment restraint (and turnover) would create the very 

risk of double liability that New York law seeks to avoid.  Simply put, this Court 

cannot provide any “assurance that [SCB] will not be held liable again in another 

jurisdiction.”  W. Union Tel. Co. v. Pennsylvania, 368 U.S. 71, 75 (1961). 

The Supreme Court has long recognized that double liability raises concerns 

of a constitutional nature.  Harris v. Balk, 198 U.S. 215, 226 (1905) (“It ought to 

be and it is the object of courts to prevent the payment of any debt twice over”).  

As Justice Kent wrote nearly a century before Harris, “[n]othing can be more 

clearly just, than that a person who has been compelled, by a competent 

jurisdiction, to pay a debt once, should not be compelled to pay it over again.”  

Embree v. Hanna, 5 Johns 101, 102 (1809).  Applying that principle, the Supreme 

Court warned that, even where the court has in rem jurisdiction, “the holder of 
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such property is deprived of due process of law if he is compelled to relinquish it 

without assurance that he will not be held liable again in another jurisdiction or in a 

suit brought by a claimant who is not bound by the first judgment.”  W. Union, 368 

U.S. at 75 (citing Anderson Nat’l Bank v. Luckett, 321 U.S. 233, 242-43 (1944); 

Sec. Savs. Bank v. California, 263 U.S. 282, 286-90 (1923)).   

New York courts have found that, where a turnover order creates the 

potential for double liability, this would be “an unconscionable result.”  

Oppenheimer v. Dresdner Bank A.G., 50 A.D.2d 434, 441 (2d Dep’t 1975); see 

also JPMorgan Chase Bank, N.A. v. Motorola, Inc., 47 A.D.3d 293. 300-302, 306 

(1st Dep’t 2007) (citation omitted) (rejecting turnover because of risk of double 

liability: “[T]he record evidence indicates that the Indian courts will not give the 

judgment appealed from the effect to which it is entitled under New York law”); 

Samsun, 2011 WL 1844061, at *5.  The separate entity rule prevents the very risk 

of double liability which the C.P.L.R. is designed to avoid. 

Despite Motorola’s contention, there is no requirement (and there should not 

be one) that liability be “certain” for the policy against double liability to come 

into play.  Motorola Reply at 36.  The reality in the context of foreign banking is 

that there is a very significant risk of double liability for any bank operating in 

New York and in another jurisdiction that will not recognize the Section 5209 

discharge.  Although SCB or other banks would be “afforded the benefit” of 
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Section 5209 (Motorola Reply at 36) when turning over customer assets located in 

New York or even in another U.S. state, that “benefit” is meaningless in another 

jurisdiction that does not recognize a New York court order requiring the bank to 

pay over funds on deposit in an account maintained at a branch located in that 

jurisdiction to a judgment creditor.  As the FRBNY cautioned, if the separate entity 

rule is ignored, and banks are faced with a “significant risk” of double liability, 

“[t]his will cause foreign banks to reassess their risk exposure and the associated 

cost of doing business in New York (if they choose to even maintain a New York 

presence).  Ultimately, the cost of this risk will likely be borne by the consumer in 

the form of increased banking fees.”  FRBNY Amaprop Amicus at 10. 

Finally, international banks such as SCB do not somehow accept the risk of 

double liability by doing business in New York.  Motorola Reply at 39.  As SCB 

points out in its brief, the New York Legislature has rejected that proposition.9  The 

                                                            
9  In response to the so-called Petrogradsky line of cases, which addressed the risks of 
double payment by banks where the banks are subject to conflicting claims of multiple parties 
claiming a direct ownership interest in an account, the Legislature enacted laws specifically 
designed to protect international banks from the threat of double liability, negating any 
suggestion that New York “as a matter of law . . . places on banks any risk” of double liability.   
Compare SCB Brief at 27-32 with Motorola Reply at 3. 

Moreover, in JPMorgan the First Department reviewed the Petrogradsky line of cases and 
distinguished these cases on the ground that they involved situations where a party asserted an 
ownership right to a bank account, and refused to follow them in the context of third-party 
garnishment proceedings:  “Further, Chase, the party asking us to expose Motorola to the risk of 
double liability, seeks to garnish an asset to which Chase (unlike the plaintiffs in the 
Petrogradsky line of cases) asserts no claim in its own right, but only a derivative claim as 
judgment creditor of an absent third party.”  JPMorgan, 47 A.D.3d at 311.  Motorola, like the 
losing plaintiff in JPMorgan, seeks to use garnishment to obtain assets located outside of the 
jurisdiction, to which Motorola asserts no direct right.   
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separate entity rule protects international banks from exposure to worldwide 

liability arising from the application of New York pre-judgment attachments and 

post-judgment enforcement devices.  A bank such as SCB would have no reason to 

think that by operating in New York through a branch it would be open to 

worldwide liability particularly where, as SCB highlights, the separate entity rule 

has been in place in New York (and elsewhere) for scores of years.10  See SCB Br. 

at 19-39; 82-88.   

B. International Banks Would Be Unduly Burdened If Required To 
Address Global Asset Restraints Issued In New York Proceedings 

Historically, the separate entity rule also recognized that requiring any 

branch other than the branch at which an account is located to handle an order 

relating to that account would place “an intolerable burden upon banking and 

commerce.”  Cronan, 100 N.Y.S.2d at 476, aff’d, 282 A.D. 940.  Far from being 

rendered “obsolete” by the advent of computers and the internet (Motorola Br. at 

38; Motorola Reply at 31), this consideration remains an important one, and has 

been recognized as such in recent cases.  For example, the FRBNY recently 

                                                            
10  As SCB outlines in great detail in its brief, the separate entity rule arose specifically 
because of New York’s prominence as an international financial center.  See SCB Br. at 65.  
That some states are “silent” on the issue of the separate entity rule or have issued orders with 
respect to assets in other U.S. states (see Motorola Reply at 46, n.38) ignores New York’s 
prominent status as an international banking center.  Motorola Reply at 45.  States like New 
Jersey, Connecticut and Pennsylvania simply do not have the same level of international bank 
presence.   
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recognized in Samsun that the burden concern remains relevant in the context of 

world-wide post-judgment restraint and garnishment orders: 

It’s not uncommon for many banks to still rely on paper records. Even 
when records are electronic, many banks rely on different computer 
platforms. . . . It’s [searching for records] a huge undertaking, and [if 
required to respond to such orders] banks will also become routine 
players in costly and complicated international lawsuits . . . . 

 
Transcript of Oral Argument at 75-6, Samsun, Index No. 105262/2010 (Feb. 4, 

2011).  

These concerns are equally present here.  When served with a subpoena, 

restraint or turnover order directed to assets or deposits abroad, the New York 

offices of global banks often lack the practical access to information or accounts 

located at non-U.S. branches.  See, e.g., Tiffany, 276 F.R.D. at 152 (noting that 

information sought “is located abroad and cannot be accessed by personnel” at the 

non-party Chinese banks); Samsun, 2011 WL 1844061, at *6 (banks filed 

affidavits showing “that the computer systems in the New York branches of the 

Banks do not provide access to customer account information at the head office or 

at branches outside of the United States”).  Thus, the rationale Motorola asserts 

originally underpinned the separate entity rule – that banks at one branch had no 

effective way “to ascertain the status of a debtor’s account at another branch” – 

retains vitality.  Motorola Br. at 35.  Not only has this rationale not become 

irrelevant (Motorola Reply at 31), but the case Motorola claims began to erode this 



27 
 

premise (id. at 32, citing Digitrex, Inc. v. Johnson, 491 F. Supp. 66, 68 (S.D.N.Y. 

1980)), has been expressly limited, including by cases cited by Motorola.   

In John Wiley & Sons, Inc. v. Kirtsaeng, No. 08 Civ. 7834, 2009 WL 

3003242, at *4 (S.D.N.Y. Sept. 15, 2009) (Motorola Br. at 37, n.22), the court 

found that the “Digitrex exception” is only applicable where: “(1) the restraining 

notice is served on the bank’s main office; (2) the bank’s main office and branches 

[where the accounts in question are maintained] are within the same jurisdiction; 

and (3) the bank branches are connected to the main office by high-speed 

computers and are under the centralized control of the main office.”  Id. (citations 

omitted); see also Nat’l Union, 269 A.D.2d at 101.11  Recognizing these 

limitations, New York courts have recently found that the practical inability of 

New York branch banks to address global asset restraints and turnover orders 

continues to be a compelling reason to employ the separate entity rule.  See, e.g., 

Samsun, 2011 WL 1844061, at *4; see also Lok Prakashan Ltd. v. India Abroad 

Publ’s, Inc., No. 00 Civ. 5852, 2002 WL 1585820, at *1 (S.D.N.Y. July 16, 2002). 

                                                            
11   Zemo Leasing Corp. v. Bank of N.Y., 158 Misc. 2d 991, 991 (N.Y. Sup. Ct. 1993), and 
S&S Mach. Corp. v. Mfrs. Hanover Trust Co., 219 A.D.2d 249, 251-253 (1st Dep’t 1996) 
(Motorola Br. at 39; Motorola Reply at 32-33), do not assist Motorola.  There is no suggestion in 
Zemo that the restraint involved was directed at accounts outside of New York.  158 Misc. 2d at 
992-993.  S&S Machinery found that a restraining notice and subpoena served on a bank’s main 
office in Manhattan operated to require discovery of information about and restraint of assets 
located at the bank’s corporate trust department, located just a few blocks away from the main 
office.  219 A.D.2d at 251-253.  Again, the case did not in any way involve an extraterritorial 
asset restraint. 
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Even if a bank’s New York office or branch could access information 

abroad,12 and the bank were not prohibited under the law of the jurisdiction where 

the accounts are located from providing that information to its New York office or 

branch for disclosure in a New York court proceeding, such requests would still be 

unduly burdensome and costly not only in terms of money, but in terms of time, 

resources, and customer relationships.  As the district court below noted, “it is 

clear that the policies implicated by abolition of the separate entity rule run much 

deeper than the ability to communicate across branches.”  Motorola, 978 F. Supp. 

2d at 213. 

First, as recognized by the FRBNY, extraterritorial restraints like that sought 

by Motorola would compel banks to search the entire worldwide organization to 

determine whether property belonging to the judgment debtor could be found at 

any branch anywhere in the world, and take the steps necessary to freeze (and 

possibly transfer to New York) that property.  This will impose substantial costs 

and risks on banks merely because they have New York operations.  This reality 

has recently been evidenced in the context of federal maritime enforcement 

procedures.  See Cala Rosa Marine Co. v. Sucres Et Deneres Grp., 613 F. Supp. 2d 

426, 431 n.37 (S.D.N.Y. 2009).  As a result of the Second Circuit’s adoption of a 

                                                            
12   To the extent Motorola suggests that policies regarding burden are applicable only to 
discovery and not restraint (Motorola Reply at 34), that argument ignores the fact that in order to 
restrain (and eventually turnover) assets, banks would have to first search for them.  
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new and expansive interpretation of the federal maritime attachment rule, there 

was a surge in maritime attachment requests, which resulted in “New York banks . 

. . hir[ing] additional staff, and suffer[ing] considerable expenses, to process the 

attachments,” including because “each attachment requires banks to amend ‘their 

software screens.’”  Id.  The massive increase in the use of maritime enforcement 

procedures following the adoption of the new interpretation led the Second Circuit 

to reconsider and abandon this approach.  See Shipping Corp. of India v. Jaldhi 

Overseas PTE Ltd., 585 F.3d 58, 61 (2d Cir. 2009).   

Second, banks with New York branches or offices would be forced, at their 

own expense, to become frequent participants in complex cross-border legal 

disputes, as the FRBNY has made clear in its two recent amicus submissions 

addressing the impact of Koehler.  See FRBNY Samsun Amicus at 5 and FRBNY 

Amaprop Amicus at 11, discussed above at pp. 15, 20-21, 24-26.  In addition to 

dedicating resources both here and abroad to defending suits, and filing briefs and 

affidavits, banks would be forced to insure against this litigation risk and recover 

the costs from customers – all of which would disrupt, and increase the cost of, 

banking services around the world.   

Third, as the FRBNY further cautioned, were a New York court to enter an 

order directed to assets or deposits held abroad at foreign banks, other jurisdictions 

and countries might follow New York’s example, and enter orders affecting U.S. 
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bank accounts.  See FRBNY Samsun Amicus at 7.  This web of reciprocal laws, by 

which courts around the world might begin entering orders affecting assets outside 

of their jurisdictions, would further expand the burden on international banks and, 

in the FRBNY’s words, “ultimately threaten[] the balance of international banking 

law.”  Id.13  Particularly because New York courts have long been a reference point 

for other jurisdictions on banking issues,14 the expansive exercise of extraterritorial 

power advocated here might be followed by courts in other nations to the detriment 

of international banks and New York’s status as an international banking center.   

What is anomalous about all this is that garnishee banks historically 

protected by the separate entity rule are mere bystanders to myriad underlying 

legal disputes.  There is no unfairness in imposing on judgment creditors the costs 

of proper enforcement in the jurisdiction where assets or deposits are located, and 

refusing to allow those costs to be shifted to banks whose only act was opening a 

New York branch or office.   

                                                            
13  Indeed, such concerns also have been echoed by commentators, who have observed that 
ordering foreign banks to deliver assets into the United States “might expose U.S. banks to 
similar rulings abroad, with severe effects, since it would tilt what has been a level playing field 
against foreign banks.”  Clyde Mitchell, Separate Entity Rule – U.S. Branches of Non-U.S. 
Banks, N.Y.L.J. 3, col. 1 (Nov. 18, 1998).  
14  See, e.g., Unicredito Italiano v. JPMorgan Chase Bank, No. 2-104, 2002 WL 1378226, at 
*4 (D. Del. June 26, 2002) (transferring case on ethics in banking profession to New York 
because “[w]ith deference to Delaware’s significant role in the banking industry, New York City 
remains the financial center of the United States, if not the world”); Int’l Multifoods Corp. v. 
Commercial Union Ins. Co., 98 F. Supp. 2d 498, 502 (S.D.N.Y. 2000) (“New York is a leading 
center of banking, commerce and insurance in the United States, and the law developed by its 
courts is generally recognized and respected in such a light”). 
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C. The Separate Entity Rule Encourages Banks To Operate In New 
York Through Branches, Which Is Important To The New York 
And U.S. Economies 

  Motorola repeatedly suggests that SCB would be better off if it operated in 

New York through a subsidiary rather than a branch, suggesting that SCB chose to 

operate in New York “as a unitary bank” for its own selfish reasons.  See, e.g., 

Motorola Reply at 40.  What Motorola ignores however, is that it is the New York 

economy and New York bank customers that actually benefit from banks operating 

as “unitary” banks rather than through separately incorporated subsidiaries.  

Indeed, Motorola’s argument flies in the face of New York policy – including as 

articulated by the Legislature (see infra p. 34) – in favor of having banks operate in 

New York through branches, and highlights why the separate entity rule is so 

important to New York and its economy. 

There are significant economic reasons that favor use of branches rather than 

bank subsidiaries by non-U.S. and U.S. banks.  A depositor or other creditor of a 

U.S. branch of a non-U.S. bank has the worldwide capital of the bank behind an 

obligation, not merely that of a local subsidiary.  See Report of the 

Superintendent’s Advisory Committee on Transnational Banking Institutions (Mar. 

1992) (“Superintendent’s Report”) at 9 (AMI-ADD-162).  In addition, the 

maximum size of a loan to any one borrower of a U.S. branch of a non-U.S. bank 

is determined on the basis of the regulatory capital of the non-U.S. bank as a whole 
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(12 U.S.C. § 3102(b)(1); N.Y. Banking Law § 202-f) as opposed to the lending 

limits of a U.S. bank subsidiary, which are determined by the regulatory capital of 

the U.S. bank subsidiary alone.  12 U.S.C. § 84; N.Y. Banking Law § 103.  Hence, 

a non-U.S. bank branch can make larger and more loans in the United States than it 

could through a subsidiary bank.  For this reason, “[t]he ability of foreign banks to 

do business through branches and agencies is . . . important to New York and its 

economy.”  See Superintendent’s Report at 9 (AMI-ADD-162) (“The Committee 

further believes that the greater access to international credit markets that the 

branch/agency form affords to businesses in the United States is beneficial to the 

American economy as a whole”).   

The Superintendent’s Report’s determination that the ability of foreign 

banks to do business in New York through branches is beneficial was echoed by 

the Secretary of the Treasury and Board of Governors of the Federal Reserve 

System in a study (conducted in consultation with the Comptroller of the Currency, 

the Federal Deposit Insurance Corporation and the Attorney General) to determine 

whether foreign banks should be required to conduct banking operations in the 

U.S. through subsidiaries rather than branches.  The Treasury and Board of 

Governors concluded that such a requirement should not be imposed (and indeed 

indicated that they would “oppose” such a requirement), including because a 

branch of a foreign bank is able to operate more efficiently than a separate 
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subsidiary of a foreign bank, due to a number of factors, including, the “ability to 

deploy capital flexibly” and “the ability to compete based on access to the 

worldwide capital base of its parent.”  See Department of the Treasury and Board 

of Governors Subsidiary Requirement Study (Dec. 1992) (“Subsidiary Study”) at 

1, 4 (AMI-ADD-002, 005).  The Treasury and Board of Governors further found 

that “branch operations of foreign banks provide numerous economic and financial 

advantages to consumers and financial institutions in the United States and abroad” 

(id. at 15) and concluded that requiring banks to operate through subsidiaries could 

reduce “the availability of credit in the United States market . . . perhaps 

substantially.”  Id. at 2, 22-23 (AMI-ADD-003, 023-024); see also id. at 6 (AMI-

ADD-007) (further noting that the “growth in foreign bank activities in the United 

States has added to the liquidity of the U.S. market while deepening the availability 

of credit to borrowers”).15   

The same principles govern the decision of U.S. banks to open branches 

outside the U.S., as those branches take advantage of the worldwide capital of the 

banks.  Superintendent’s Report at 10-11 (AMI-ADD-163).  When the New York 

Legislature unanimously enacted legislation which shielded banks located in New 

                                                            
15  As noted above (see p. 13, n.4), the Board of Governors recently adopted a final rule 
pursuant to Section 165 of the Dodd-Frank Act, 12 U.S.C. § 5365, imposing enhanced prudential 
standards on foreign banking organizations operating in the United States.  The final rule 
confirmed the ability of foreign banks to continue to conduct banking activities in the United 
States through branches, and to do so on the basis of the foreign bank’s total capital, though 
subject to new branch liquidity requirements.  See 79 Fed. Reg. 17240 (Mar. 27, 2014). 
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York “from claims of depositors in their foreign branches,” the sponsor of the 

legislation made clear that the legislation was intended to “maintain[] the option of 

using the branch structure in foreign countries – this structure is more cost-efficient 

than a separate subsidiary and enables U.S. banks to remain competitive with 

foreign banks.”  Bill Jacket, L. 1994, ch. 264, at 7, 8 (SCB-ADD-123) (emphasis 

added).  The Treasury and Board of Governors in their 1992 study similarly noted 

the importance of the ability of U.S. banks to operate through branches abroad, and 

expressed the concern that, if the U.S. required foreign banks to operate through 

subsidiaries, “[f]oreign countries might [] retaliate against U.S. bank branches, 

perhaps by requiring that they establish a subsidiary.”  Subsidiary Study at 2 

(AMI-ADD-003). 

The separate entity rule facilitates and encourages use of the branch form.  

Abandonment or constriction of the rule would impose significant burdens on 

international banks operating in New York and could influence non-U.S. banks to 

conduct their New York banking operations through subsidiaries rather than 

branches or to conduct U.S. dollar business at locations outside New York or the 

United States.16  This would damage New York’s status as a preeminent 

                                                            
16  That international banking in New York has not “collapsed” since Koehler (discussed 
below), which Motorola contends repudiated the separate entity rule in the context of judgment 
enforcement proceedings, does not mean that foreign and domestic banks will continue to do 
business in New York no matter what the circumstances.  Motorola Reply at 12, n.5.  Despite 
initial concerns about Koehler’s impact, every New York state court and the majority of, and 
most recent, federal courts considering the issue concluded that Koehler did not abrogate the 
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international financial center by having “a significant adverse impact on the 

international banking business done in the United States and could result in the 

withdrawal of capital from U.S. markets.”  Superintendent’s Report at 11.17   

II. DAIMLER HIGHLIGHTS THE APPROPRIATENESS AND 
IMPORTANCE OF THE SEPARATE ENTITY RULE, 
PARTICULARLY FOR BANKS HEADQUARTERED OR 
INCORPORATED IN NEW YORK 

A. Under Daimler, International Banks Incorporated And 
Headquartered Outside Of New York Are Not Subject To 
General Jurisdiction Here  

                                                                                                                                                                                                
separate entity rule.  See, e.g., Tire Eng’g, 740 F.3d at 115 n.10 (citing New York state and 
federal courts continuing to apply separate entity rule post-Koehler); see also SCB Br. at 59-61, 
70-71.  A decision by this Court finding that the separate entity rule is not viable, however, may 
well have the effect of influencing banks operating in New York to reassess whether they want to 
continue to do business here as branches, where doing so will open them up to multiple and 
competing global enforcement orders.  In addition, it would pose a strong barrier to entry into the 
New York banking market by foreign banks seeking to establish de novo branch operations in 
the United States, with the prospect that such banks would decide to establish branches in a state 
other than New York. 
17   Abuhamda v. Abuhamda, 236 A.D.2d 290, 290 (1st Dep’t 1997), a case which involved a 
pre-judgment injunction, does not support Motorola’s argument that the separate entity rule is 
somehow not necessary for New York to be competitive.  Motorola Reply at 45.  Abuhamda, a 
one paragraph decision, involved a pre-judgment asset freeze – not a post-judgment restraint – 
and did not address the separate entity rule.  236 A.D.2d at 290.  Any suggestion that Abuhamda 
reflects a general rule that a court may issue a pre-judgment global asset restraint that applies to 
assets in a bank account located at a foreign bank branch to secure a money judgment has been 
put to rest by this Court’s decision in Credit Agricole Indosuez v. Rossiyskiy Kredit Bank, 94 
N.Y.2d 541, 548 (2000), which held that there is a “settled proscription against preliminary 
injunctions merely to preserve a fund for eventual execution of judgment in suits for money 
damages” (i.e., that a plaintiff seeking money cannot obtain a pre-judgment restraint in any 
circumstances, let alone one that extends extraterritorially).  For the same reason, the dicta in 
Global Tech., 2012 WL 89823, at *5, citing Abuhamda, does not support a conclusion that New 
York courts would permit an extraterritorial pre-judgment asset restraint directed to a non-party 
bank.  The court in Global Tech. applied the separate entity rule in the context of a post-
judgment restraint.  Id. at *3. 
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1. Daimler Sets Forth A General Rule That Entities Are Only 
Subject To Jurisdiction In The Fora Where They Are 
Incorporated Or Have Their Principal Place Of Business 

In its recent decision in Daimler AG v. Bauman, 134 S. Ct. 746 (2014), the 

Supreme Court fundamentally altered the contours of general jurisdiction in U.S. 

courts, articulating a narrow view of general jurisdiction for international entities.  

Under Daimler, there is no general jurisdiction in New York over banks which are 

not incorporated in and do not have their principal place of business in New York. 

In Daimler, the Court held that a corporation is not subject to general 

jurisdiction merely because it “‘engages in a substantial, continuous, and 

systematic course of business’” in the forum, including through an agent or 

affiliate.  134 S. Ct. at 761.  A corporation is only subject to general jurisdiction 

where it is considered “at home” and there are “only a limited set of affiliations 

with a forum [that] will render a defendant amenable to all-purpose jurisdiction 

there.”  Id.  Absent exceptional circumstances, a company only is “at home” where 

the corporation is incorporated or has its principal place of business.  Id. 

The Court also found that, for purposes of determining where a corporation 

is subject to general jurisdiction, a court should look at the corporation’s 

worldwide activities and contacts.  Notably, in Daimler, where the Court assumed 

that the activities of Daimler’s subsidiary could be attributed to the parent (134 S. 

Ct. at 760), the Court found that the presence of multiple offices in California and 
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sales in California amounting to nearly 2.5% of Daimler’s global sales did not 

support general jurisdiction.   

The Supreme Court’s holding specifically rejected older authority that held 

that the courts of New York had general jurisdiction over foreign corporations that 

“engage[d] in a substantial, continuous, and systematic course of doing business” 

in New York, including by doing business in the state through a local office.  Id. at 

761, n.18 (these decisions “should not attract heavy reliance today”) (citing Barrow 

S.S. Co. v. Kane, 170 U.S. 100 (1898), and Tauza v. Susquehanna Coal Co., 220 

N.Y. 259 (1917) (Cardozo, J.)).  Both Barrow and Tauza found general jurisdiction 

based on maintenance of an office here, and both – and in particular Tauza – had 

long been cited as support for the well-accepted pre-Daimler rule that doing 

business through an office in New York subjects a corporation to general personal 

jurisdiction in New York.  See, e.g., Hoffritz for Cutlery, Inc. v. Amajac, Ltd., 763 

F.2d 55, 57-58 (2d Cir. 1985) (citing Tauza); Landoil Resources Corp. v. 

Alexander & Alexander Services, Inc., 77 N.Y.2d 28, 33-34 (1990) (same).  By 

specifically identifying and repudiating those cases, Daimler made clear that it was 

also repudiating that previously well-established rule. 

Daimler has fundamentally altered the contours of general jurisdiction in 

New York (and other states).  See also Daimler, 134 S. Ct. at 770. (Sotomayor, J., 

concurring) (referencing the “new rule” announced by the majority, and noting that 
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the majority had rejected “the ‘continuous and systematic’ contacts inquiry that has 

been taught to generations of first-year law students”).  The unmistakable import of 

Daimler is to overturn the long line of cases that had held that an international bank 

was subject to general jurisdiction here by reason of its New York branch.  See, 

e.g., Dietrich v. Bauer, No. 95 Civ. 7051 (RWS), 2000 WL 1171132, *4 n.4 

(S.D.N.Y. Aug. 16, 2000) (rejecting as “manifestly incorrect” an argument that a 

foreign bank with a New York branch was not “doing business” in New York).  

Those cases in turn rested on the even longer line of cases finding doing business 

jurisdiction over business corporations based on the conduct of business in New 

York, noted above.  See, e.g., Hoffritz, 763 F.2d at 57-58 (citing, inter alia, 

Frummer v. Hilton Hotels Int’l, Inc., 227 N.E.2d 851 (N.Y. 1967)).  As a result 

banks such as SCB, which are organized under the laws of and headquartered in 

other jurisdictions, and whose New York branches represent only one of hundreds, 

or in some cases, thousands of branches, the vast majority of which are located 

abroad, are not subject to general jurisdiction in New York.     

2. The Comity Considerations Highlighted In Daimler Also 
Support Limiting The Jurisdictional Reach Of U.S. Courts 

The Court in Daimler also emphasized that the “risks to international comity 

posed” by expansive notions of personal jurisdiction were relevant in determining 

whether the exercise of jurisdiction met the “fair play and substantial justice” 

demands of due process.  Daimler, 134 S. Ct. at 763.  Daimler made clear that 
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these considerations of international comity require, especially in the transnational 

context, a restrained approach to personal jurisdiction.  Daimler, 134 S. Ct. at 763.   

B. Daimler Is Directly Relevant To This Appeal And The Certified 
Question 

Contrary to Motorola’s contention, Daimler is directly relevant to the 

certified question here.  Motorola Reply at 14.  As the Second Circuit recognized 

in certifying this question (and as Motorola repeatedly emphasizes), this Court 

“explained in Koehler [that] ‘article 52 postjudgment enforcement involves a 

proceeding against a person – its purpose is to demand that a person convert 

property to money for payment to a creditor.’ . . . Accordingly, ‘personal 

jurisdiction is the linchpin of authority under 5225(b).’”  Tire Eng’g, 740 F.3d at 

110-111 (citing and quoting Koehler and N. Mariana and noting that separate 

entity rule applies “even if a bank is subject to personal jurisdiction due to the 

presence of a New York branch”); see also Motorola Br. at 17-18, 27-28; Motorola 

Reply at 45 (personal jurisdiction is the “‘linchpin’ in the context of post-judgment 

enforcement”); Motorola Reply at 13-14 (“[A] New York Court’s post-judgment 

enforcement powers are defined by its jurisdictional reach”).  Daimler holds that, 

for due process purposes, entities which are neither incorporated nor headquartered 

in a New York forum are not, absent exceptional circumstances, subject to general 

jurisdiction in New York, i.e. even where such entities conduct banking business 

through an office here.  Daimler thus establishes that such banks ordinarily cannot 
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be subject to extraterritorial asset restraint or turnover orders of the type Motorola 

seeks here – the same result achieved through application of the separate entity 

rule.  134 S. Ct. at 761.  Daimler has, in effect, elevated the separate entity rule to a 

rule of constitutional dimension as to banks incorporated and headquartered 

abroad.   

Motorola acknowledges, repeatedly, that there must be personal jurisdiction 

over a bank in order for it to be subject to a post-judgment asset restraint issued by 

a New York court, and that Daimler addressed “the limits on personal jurisdiction 

imposed by the Due Process Clause of the U.S. Constitution.”  Motorola Reply at 

14.  Nonetheless, Motorola argues that SCB is subject to personal jurisdiction by 

reason of SCB’s establishment of a branch and “conduct of business in New 

York.”  Motorola Reply at 14, 15.  That position cannot be squared with Daimler, 

which explicitly rejects the argument that an entity is subject to personal 

jurisdiction in every forum in which it “do[es] business.”  134 S. Ct. at 761, n.18.18  

                                                            
18  Motorola’s other efforts to distinguish Daimler also fail.  Daimler is not “inapposite” 
because it involved a proceeding seeking to assert jurisdiction over a parent based on the 
presence of a subsidiary.  Motorola Reply at 16.  The court in Daimler assumed that the actions 
of the subsidiary could be imputed to the parent, but still found a lack of personal jurisdiction 
because the parent was neither headquartered nor incorporated in the forum.  134 S. Ct. at 760.  
Motorola’s argument that a bank such as SCB which did not raise a personal jurisdiction 
argument pre-Daimler has waived that argument is misplaced for the reasons stated by SCB, and, 
in any event, misses the point.  Under Daimler, a restraint issued by a New York court cannot 
reach the non-New York branches of an international bank incorporated and headquartered 
outside New York simply on the basis of the presence of a branch in New York.  This 
fundamentally alters the scope of Article 52 enforcement mechanisms as to international banks – 
a reality Motorola ignores.   
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To the extent that Motorola argues that New York’s Banking Law subjects 

every foreign bank with a branch here to general personal jurisdiction, its position 

is equally misplaced. Section 200(3) of the Banking Law provides that by 

establishing a branch here, a bank agrees to designate the Superintendent as an 

agent for service of process “in any action or proceeding against it on a cause of 

action arising out of a transaction with its New York agency or agencies or branch 

or branches.” N.Y. Banking Law § 200(3) (emphasis added).  By its terms that 

section provides only a consent to service, not a consent to jurisdiction.19  But even 

if it were not so limited by its plain terms, the provision would not assist Motorola, 

since the consent contained therein extends only to causes of action involving the 

conduct of the New York agency or branch, not foreign agencies or branches.20  

                                                            
19   Service on a corporation does not by itself establish jurisdiction; the corporation must 
also be subject to jurisdiction under relevant state statutory law and constitutional principles.  
See Daimler, 134 S. Ct. at 753 (citing Fed. Rule Civ. Proc. 4(k)(1)(A)) (noting that “service of 
process is effective to establish personal jurisdiction over a defendant ‘who is subject to the 
jurisdiction of a court of general jurisdiction in the state where the district court is located’”); 
Licci v. Lebanese Canadian Bank, SAL, 673 F.3d 50, 59 (2d Cir. 2012); Gager v. White, 53 
N.Y.2d 475, 489 (1981) (noting distinction between “jurisdictional defense” and defense of 
“defective service”).  Indeed, Daimler’s holding would be meaningless if service on an office 
located within the forum created general jurisdiction, for in that case a corporation would always 
be subject to general jurisdiction in a forum where it had an office.  Further, in each of the two 
cases addressing the doing business through an office basis for jurisdiction which the Court in 
Daimler found to be no longer entitled to precedential effect, service had been made on the local 
office.  Barrow, 170 U.S. at 112; Tauza, 220 N.Y. at 269. 
20      Ins. Corp. of Ireland v. Compagnie des Bauxites de Guinee, 456 U.S. 694, 705 (1982) 
(Motorola Reply at 15), is irrelevant.  Although it contains the commonplace proposition that a 
party may consent to personal jurisdiction, it did not address the New York Banking Law, or 
consider the effect of a statutorily mandated consent to service of process.  Cases arising under 
the Business Corporation Law (“BCL”) such as Doubet LLC v. Trustees of Columbia University 
in City of New York, 99 A.D.3d 433, 434-435 (1st Dep’t 2012) (Motorola Reply at 15), are 
similarly inapposite.  Among other things, the BCL designation of the Secretary of State as the 
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The restraint issued by Motorola has nothing to do with any action of SCB’s New 

York branch.   

 Far from supporting the assertion of general jurisdiction over SCB (or other 

international banks with New York branches) the limited language of Section 

200(3) reflects the Legislature’s recognition that local branches of non-domestic 

banks are to be treated as distinct from the head office and other branches of such 

banks.21  In contrast to the language of Section 200(3), which limits consent to 

service to matters relating to the New York agency or branch of a foreign bank, the 

designation of the Secretary of State as agent for service of process for general 

business corporations under Section 304 of the BCL (enacted in 1961) is unlimited 

in scope.  The Legislature’s decision to distinguish the scope of consent to service 

in the banking context from the business corporation setting is fundamentally at 

odds with Motorola’s argument, discussed below, that the Legislature sub silentio 

overturned the separate entity rule by adopting Article 52 of the C.P.L.R. in 1962.  

                                                                                                                                                                                                
agent for service of process is unlimited in scope, in contrast to the limited language of Section 
200(3) of the Banking Law.   
21  The original version of Banking Law § 200(3) provided an unlimited consent for service 
of process in “any action or proceeding” brought by a resident of New York.  See N.Y. Banking 
Law § 200(3) (1938).  The scope of the consent to service was limited in 1951, when the 
Legislature amended that service of process provision to limit a bank’s consent to service of 
process to “cause[s] of action arising out of a transaction with its New York agency or agencies.”  
See N.Y. Banking Law § 200(3) (1951). Subsequently, in its 2006 amendment to the Banking 
Law, the Legislature clarified that this limitation operates to the foreign bank’s New York 
“branch or branches” as well. 
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 The other statute referenced by Motorola – N.Y. Banking Law § 200-b – is 

inapposite, as that section on its face deals with subject matter jurisdiction.  Id. at 

200-b(2) (listing types of actions that may be maintained against foreign banking 

corporations – not instances where a foreign banking corporation agrees to be 

subject to personal jurisdiction).  Not surprisingly, the cases addressing Section 

200-b describe it as dealing with subject matter jurisdiction.  See, e.g., Indosuez 

Int’l Finance B.V. v. Nat’l Reserve Bank, 98 N.Y.2d 238, 248 (2002) (noting that 

Section 200-b “grants subject matter jurisdiction over claims by foreign parties” 

(emphasis added)).  The cases cited by Motorola (Motorola Reply at 15, n.12) are 

to the same effect. In Byblos Bank Europe, S.A. v. Syrketi, 12 Misc. 3d 792, 793 

(N.Y. Sup. Ct. 2006), the issue before the court was whether subject matter 

jurisdiction was present under Business Corporation Law § 1314 and Banking Law 

§ 200-b, and the court so found because the subject matter of the litigation was 

situated in New York.  The subject matter of the restraint issued against SCB is, of 

course, property located in the UAE.  The court in Milan Indus. v. Wilson, 2011 

N.Y. Misc. LEXIS 6842 (N.Y. Sup. Ct. June 1, 2011), also addressed subject 

matter jurisdiction rather than personal jurisdiction.22   

                                                            
22  Indeed, in that case, the court found that it did not need a basis for personal jurisdiction 
over defendants for recognition and enforcement of a foreign judgment previously entered 
against defendants.  Here of course, as Motorola concedes, personal jurisdiction is the “linchpin” 
of an enforcement proceeding against a non-party garnishee.  Motorola Br. at 4, 16; Motorola 
Reply at 13.  Motorola cites nothing that supports a conclusion that SCB has consented to all-
purpose jurisdiction by New York courts. 
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Nor, of course, is there any basis to assert specific jurisdiction over a bank 

such as SCB in the circumstances here.  Motorola Reply at 16.23  Both as a 

constitutional matter, and under Section 302 of the C.P.L.R., specific jurisdiction is 

jurisdiction that exists over causes of action that “arise[] out of or relate[] to the 

defendant’s [or in this case garnishee’s] contacts with the forum.”  Daimler, 134 S. 

Ct. at 754; see also N.Y. C.P.L.R. § 302(a) (“As to a cause of action arising from 

any of the acts enumerated in this section, a court may exercise personal 

jurisdiction over any non-domiciliary, or his executor or administrator . . . .” 

(emphasis added)); Licci v. Lebanese Canadian Bank, SAL, 20 N.Y.3d 327, 340 

(2012) (noting that “‘arise-from’ prong” of Section 302 “confer[s] jurisdiction only 

over those claims in some way arguably connected to the” contacts at issue).   

As the Supreme Court emphasized in its recent Walden v. Fiore decision, for 

specific jurisdiction, the cause of action must arise out of the defendant’s (in this 

case garnishee’s) contacts with the forum, not from contacts with other parties.  

134 S. Ct. 1115, 1123 (2014) ( “Due process requires that a defendant be haled into 

court in a forum State based on his own affiliation with the State, not based on the 

‘random, fortuitous, or attenuated’ contacts he makes by interacting with other 

                                                            
23  Motorola cites no authority for the assertion of specific jurisdiction over SCB.  Motorola 
Reply at 16.  For the reasons noted above, there is no basis whatsoever for Motorola’s suggestion 
that SCB could be subject to specific jurisdiction for purposes of this action, or that any other 
international bank in similar circumstances – where a plaintiff seeks to restrain assets located 
abroad merely by virtue of the presence of a New York branch – would be subject to specific 
personal jurisdiction as to such restraint. 
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persons affiliated with the State” (citation omitted)); see also Licci, 20 N.Y.3d at 

340.  Motorola’s suggestion that, where, as here, a creditor seeks to restrain assets 

located at the non-U.S. branches of a bank simply due to the presence of a U.S. 

branch, a bank in SCB’s position could be subject to specific jurisdiction 

(Motorola Reply at 16) is refuted by Walden.  Here, the restraint does not arise 

from any contact between the bank or any of its branches and New York.  To the 

contrary, the entire controversy between Motorola and SCB arises from the fact 

that an SCB branch in the UAE had a deposit relationship with a Jordanian bank 

that was identified as a proxy for the judgment debtors – i.e., SCB has accounts 

allegedly belonging to judgment debtors in the UAE.  The relief that Motorola 

seeks – freezing accounts located outside of the U.S. – does not “arise from” any 

contact that the bank has with New York.  Under Walden, this sort of fact pattern 

cannot support specific jurisdiction.      

C. The Separate Entity Rule Remains Important After Daimler To 
Provide A Level Playing Field For New York Banks 

By circumscribing the exercise of personal jurisdiction necessary for the 

enforcement of Article 52 enforcement devices over banks incorporated and 

headquartered outside of New York, Daimler is entirely consistent with the 

separate entity rule as applied to such international banks.  But Daimler does not 

directly impact the scope of Article 52 as to garnishee banks incorporated or 

headquartered in New York.  Thus, a finding that the separate entity rule is no 
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longer viable could have the anomalous result of making domestic banks alone 

subject to worldwide restraint and turnover orders issued out of New York courts.  

If effect is given to Daimler’s plain meaning, as it should be, then only those 

domestic banks would be regularly burdened with responding to such restraints and 

be placed in the difficult position of facing conflicting rules and orders with respect 

to accounts held abroad.   

That result would be perverse – if the separate entity rule were abandoned, 

New York courts would be able to issue extraterritorial restraints only against bank 

entities that are incorporated or make their headquarters in New York.  Ironically, 

the very concern expressed by Motorola in its brief – that “foreign banks [could be 

given] a competitive advantage over New York banks” (Motorola Reply at 47) – 

will occur not if the separate entity rule is upheld, as Motorola suggests, but if it is 

disregarded, as Motorola urges.    

This reality poses a significant risk to New York’s role as a leading money 

market center. If Motorola’s position is adopted, U.S. domestic banks with 

international operations may choose not to incorporate or base their operations in 

New York.  Although Motorola contends that there is “no meaningful risk” that 

this will be the case (id. at 45) Motorola cites nothing for this proposition.  While 

New York has been “a leader in the banking industry” in the past (id. at 45), New 

York has also consistently applied the separate entity rule in the past, including, 



47 
 

specifically, to preserve New York’s “preeminence in the international financial 

community.”  Bill Jacket, L. 1994, ch. 264, at 8 (SCB-ADD-124) (explaining 

reasoning behind bill “shield[ing] banks located in New York State from claims of 

depositors in their foreign branches”).  To prevent the potential adverse impact on 

New York’s status as a financial center, this Court should answer the certified 

question in the affirmative.  See, e.g., Brian Rosner and Natalie A. Napierala, 

‘Daimler’ Mostly Resolves New York’s ‘Separate Entity’ Dispute, N.Y. Law 

Journal, March 18, 2014 (“Leveling the playing field between the New York ‘at 

home’ bank and its out-of-state competitors (domestic and foreign) is a policy 

reason for the New York Court of Appeals to reaffirm the separate entity rule by 

answering ‘yes’ to the Motorola certified question”). 

III. MOTOROLA’S EFFORTS TO DIMINISH THE LONG-
STANDING RECOGNITION OF THE SEPARATE ENTITY RULE 
ARE MISPLACED 

The separate entity rule is a firmly entrenched rule of New York law, 

stretching back for decades and uniformly applied by New York courts (and 

recognized in New York statutory law).  The rule was consistently applied by New 

York courts before the Koehler and Northern Mariana decisions, both in the pre-

and post-judgment context, and continues to consistently be applied today.   
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A. The Separate Entity Rule Has Been Historically Recognized In 
The Pre-Judgment And Post-Judgment Context, And The 
Legislature Did Not Override The Rule When It Enacted The 
C.P.L.R. In 1962 

Motorola’s attempt to avoid the separate entity rule by simply ignoring its 

existence fails.  Motorola suggests that the separate entity rule never really 

“existe[d]” because the Legislature has not codified it or indicated any intent to 

treat banks differently than other garnishees and is at best a legal fiction adopted 

by only a few lower courts.  Motorola Br. at 1.  But, when the history of the rule in 

the courts and the C.P.L.R. is examined, it is clear that the separate entity rule is 

anything but illusory.   

In fact, New York courts have consistently applied the separate entity rule in 

both the pre-judgment and post-judgment context since its inception, as have 

federal courts, including at the appellate level.  See, e.g., Nat’l Union, 269 A.D. 2d 

at 101 (pre-judgment attachment); Therm-X-Chemical & Oil Corp. v. Extebank, 84 

A.D.2d 787, 787 (2d Dep’t 1981) (post-judgment restraint); Cronan, 100 N.Y.S.2d 

at 476, aff’d, 282 A.D. 940 (pre-judgment attachment); Intercont’l Credit Corp. v. 

Roth, 152 Misc. 2d 751, 752 (N.Y. Sup. Ct. 1990), rev’d on other grounds, 154 

Misc. 2d 639 (N.Y. Sup. Ct. 1991) (post-judgment restraint); Walsh v. Bustos, 46 

N.Y.S.2d 240 (N.Y. City Ct. 1943) (same); Clinton Trust, 172 Misc. at 150, aff’d, 

258 A.D. 780 (pre-judgment attachment); Samsun, 2011 WL 1844061, at *5 and 

cases cited infra at p. 51-52 (post-judgment restraint and turnover); see also Det 
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Bergenske Dampskibsselskab v. Sabre Shipping Corp., 341 F.2d 50, 53 (2d Cir. 

1965) (“A review of the New York cases indicates a consistent line of authority 

holding that accounts in a foreign branch bank are not subject to attachment or 

execution by the process of a New York court served in New York on a main 

office, branch, or agency of the bank” (emphasis added)); Shaheen, 2012 WL 

919664, at *8 (post-judgment turnover order); Motorola Credit Corp. v. Uzan, 288 

F. Supp. 2d 558, 560 (S.D.N.Y. 2003) (post-judgment restraint); Lok, 2002 WL 

1585820, at *1 (post-judgment turnover order); Fid. Partners, Inc. v. Philippine 

Export & Foreign Loan Guarantee Corp., 921 F. Supp. 1113, 1119 (S.D.N.Y. 

1996) (post-judgment attachment and execution). 

Although this Court has never explicitly addressed the issue, a decision 

applying the separate entity rule to overturn an attachment did reach, and was 

affirmed by, this Court in McCloskey v. Chase Manhattan Bank, 11 N.Y.2d 936 

(1962).  The officially reported summary of that decision shows that the Court 

affirmed a decision holding that accounts at German bank branches were not 

subject to attachment.  The New York appellate courts have treated McCloskey as 

confirming the separate entity rule.  See Nat’l Union, 269 A.D.2d at 101 (citing 

McCloskey for the proposition that the separate entity rule is a “long-standing 

general rule in New York”); Therm-X, 84 A.D.2d at 787 (citing McCloskey for 

proposition that “[t]he general rule in New York is that in order to reach a 



50 
 

particular bank account the judgment creditor must serve the office of the bank 

where the account is maintained”).  In National Union, the First Department went 

on to hold that the separate entity rule is so firmly embedded in New York law that 

the rule should not be altered absent an explicit “pronouncement from the Court of 

Appeals or an act of the Legislature.”  269 A.D. 2d at 101.  The Second Circuit has 

also cited McCloskey as support for its repeated recognition of the separate entity 

rule, both before and after Koehler, and as applying both in the pre-judgment and 

post-judgment contexts.  See, e.g., Allied Mar., Inc. v. Descatrade SA, 620 F.3d 

70, 74 (2d Cir. 2010) (citing McCloskey and other cases as support for application 

of separate entity rule); Det Bergenske, 341 F.2d at 53 (same).24   

Throughout its history, the separate entity rule has been recognized as 

addressing the similar concerns raised in both the pre- and post-judgment context.  

That is reflected in cases decided both before and after the C.P.L.R. was adopted.  

For example, in Bluebird Undergarment Corp. v. Gomez, 139 Misc. 742, 743 

                                                            
24  The cases cited by Motorola which purport to “emphasize[] the critical distinction 
between prejudgment attachment and post-judgment enforcement proceedings” (Motorola Br. at 
40) do nothing of the sort.  Morgenthau v. Avian Res. Ltd., 49 A.D.3d 50 (1st Dep’t 2007), 
involved an attachment in a criminal case issued initially upon an affirmation that the money to 
be forfeited was in New York County.  The court ultimately vacated the attachment holding that 
the court “lacked jurisdiction to issue [it] because the funds were at that time deposited in a bank 
outside of New York,” citing cases applying the separate entity rule.  Id. at 54.  The Appellate 
Division, in affirming the vacatur of the restraint, emphasized that “the property and garnishee in 
question were beyond the reach of the [] attachment order.”  Id. at 58.  Gryphon Domestic VI, 
LLC v. APP Int'l Fin. Co., involved a restraining notice directed to a debtor and held that the 
“defendant judgment debtors could be ordered to turn over out-of-state assets to a New York 
sheriff.”  41 A.D.3d 25, 37 (1st Dep’t 2007) (emphasis added).  The case did not involve a third-
party garnishee of any kind, let alone a bank, and therefore did not in any way implicate the 
separate entity rule.   
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(N.Y. City Ct. 1931), in which the court considered whether service of a warrant of 

attachment on a bank in New York could reach “money on deposit in the bank’s 

branch” in Puerto Rico, the court relied on an English case applying the separate 

entity rule in the post-judgment context (Richardson v. Richardson & The National 

Bank of India, Ltd., [1927] P. 228 (England) (SCB-ADD-011)), and recognized 

that the rule was, in general, “of far-reaching importance to the commercial and 

banking worlds.”  Bluebird, 139 Misc. at 743; see also Walsh, 46 N.Y.S.2d 240 

(applying separate entity rule in post-judgment context).  Cases subsequent to the 

adoption of the C.P.L.R. also recognize the rule as applying with equal force in 

both the pre- and post-judgment context.  See, e.g., Det Bergenske, 341 F.2d at 53.  

The only limitation on the separate entity rule that has been recognized is that set 

forth in Digitrex, which, as noted above, applies only when the main office of the 

bank is served in New York, the bank branches are in the same jurisdiction (i.e., 

are in New York) and the branches are connected by high-speed computers.  Nat’l 

Union, 269 A.D.2d at 101. 

The separate entity rule has also been unanimously applied in the post-

judgment context by the post-Koehler New York state court cases, which have 

uniformly found that the separate entity rule applies post-judgment and was not 

abrogated by Koehler.  See Global Tech., 2012 WL 89823, at *13; Parbulk, 35 

Misc. 3d at 238; Samsun, 2011 WL 1844061; see also SCB Br. at 61, n.31.  The 
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majority of, and the more recent decisions from, the federal courts have also found 

that the separate entity rule continues to apply in the post-judgment context.  See 

SCB Br. at 59, n.30 and 70, n.38. 

Motorola’s argument that the separate entity rule was “refute[d]” by the 

Legislature’s adoption of the C.P.L.R. is equally misguided.  Motorola Reply at 19.  

The C.P.L.R. was adopted in 1962, after the separate entity rule was firmly rooted 

in New York case law (see, e.g., Cronan, 100 N.Y.S.2d at 476, aff’d, 282 A.D. 

940) and had been applied in both pre- and post-judgment cases.  Moreover, in the 

“nine times since 1968” that C.P.L.R. § 5222 has been amended (Motorola Br. at 

24; Motorola Reply at 29 n.25), the Legislature has failed to express any 

disagreement with the separate entity rule, despite its widespread and continued 

application (in both state and federal courts).  Such amendments have occurred as 

recently as 2009 – well after the separate entity rule was applied in post-judgment 

proceedings, as even Motorola acknowledges.  See Motorola Br. at 39, n.24.   

Moreover, the same Legislature that enacted the C.P.L.R. in 1962 had 

codified the rule in the U.C.C.  See N.Y. U.C.C. §§ 4-106 (“A branch or separate 

office of a bank is a separate bank for the purpose of computing the time within 

which . . . action may be taken or notices or orders shall be given under this Article 

and under Article 3. The receipt of any notice or order by or the knowledge of one 

branch or separate office of a bank is not actual or constructive notice to or 
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knowledge of any other branch or office of the same bank . . . .”) and 4-102 (“The 

liability of a bank for action or non-action with respect to any item handled by it 

for purposes of presentment, payment or collection is governed by the law of the 

place where the bank is located.  In the case of action or non-action by or at a 

branch or separate office of a bank, its liability is governed by the law of the place 

where the branch or separate office is located”).  The rule remains prominent in the 

U.C.C. today.  See id.; see also N.Y. U.C.C. §§ 4-A-105(1)(b) (“A branch or 

separate office of a bank is a separate bank for purposes of this article”) and 4-A-

502(d) (“[c]reditor process with respect to a payment by the originator to the 

beneficiary pursuant to a funds transfer may be served only on the beneficiary’s 

bank with respect to the debt owed by that bank to the beneficiary.  Any other bank 

served with the creditor process is not obligated to act with respect to the 

process”).  Thus, under the U.C.C., creditor process is only effective if served on 

the branch of the beneficiary bank which ultimately received a transfer.  See also 

Scanscot Shipping Services v. Metales Tracomex LTDA, 617 F.3d 679 (2d Cir. 

2010); Allied Mar., 620 F.3d at 75.25   

  In arguing that in these circumstances the Legislature is deemed to have 

implicitly overridden an existing common law rule, Motorola turns the law on its 

                                                            
25  As noted above (p. 42), the Legislature had recognized the important distinctions between 
the offices of foreign banks with a New York office in the Banking Law service provisions long 
before the enactment of the C.P.L.R.   
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head.  Motorola cites nothing for its argument that the absence of any statutory 

language specifically espousing the separate entity rule should be “dispositive” of 

the certified question before the Court.  Motorola Reply at 8.  The applicable rule 

in these circumstances is whether the Legislature has included express language in 

its enactment that evinces an intent to disavow the rule.  Arbegast v. Board of 

Educ. of S. New Berlin Cent. School, 65 N.Y.2d 161, 169 (1985) (the Legislature 

is “presumed to be aware of the decisional and statute law in existence at the time 

of an enactment, and to have abrogated the common law only to the extent that the 

clear import of the language used in the statute requires” (citation omitted)); Engle 

v. Talarico, 33 N.Y.2d 237, 242 (1973) (“Where the practical construction of a 

statute is well known, the Legislature is charged with knowledge and its failure to 

interfere indicates acquiescence”).  That the Legislature in its amendments over the 

years made no change to Section 5222, the C.P.L.R.’s asset restraint provision (or 

Sections 5225, 5227, or 5232, which provide judgment creditors their ultimate 

remedy through turnover orders and levies), to repudiate the separate entity rule 

confirms its continued vitality.  Motorola’s repeated argument that the “plain 

language of Article 52 . . . refutes the existence of the separate entity rule’” 

(Motorola Reply at 17) ignores the fact that there is nothing in the “plain language” 

of that Article which repudiates, or even makes reference to, the rule, as Motorola 
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concedes.  Id.26   

 Finally, Motorola’s suggestion that the separate entity rule should be ignored 

because it would lead to an “anomalous” result, whereby New York state and 

federal courts would be able to order post-judgment discovery from third-party 

banks about assets located abroad but could not restrain or require turnover of such 

assets (Motorola Br. at 32-33) is misguided.  While the application of the separate 

entity rule to post-judgment discovery is beyond the scope of the certified question 

in this case, Motorola’s argument ignores the fact that, if a creditor did obtain 

information about assets located abroad but could not execute upon them in New 

York, it would still have an “effective remedy” (Motorola Br. at 33) in that it could 

go abroad to seek to execute on such assets.27   

                                                            
26  All of the cases cited by Motorola involve instances of courts interpreting unequivocal 
“language” and “words” in a statute; while here, of course, there is no language in C.P.L.R. 5222 
referencing, let alone repudiating, the separate entity rule.  See Motorola Br. at 26-27 and 
Motorola Reply at 17 (citing In re Amorosi, 9 N.Y.3d 367, 372 (2007); Pultz v. Economakis, 10 
N.Y.3d 542, 548 (2008); People v. Finnegan, 85 N.Y.2d 53, 58 (1995); Doctors Council v. New 
York City Emps.’ Ret. Sys., 71 N.Y.2d 669, 674-675 (1988)).   

Motorola’s argument that the separate entity rule is a “legal fiction” because it is based 
on “policy choices” lacking a statutory basis apparently rests on the unwarranted premise that a 
common law rule that has been repeatedly and consistently applied by New York courts is not a 
real rule if it does not have a statutory basis.  Motorola Reply at 20.  New York courts are of 
course capable of creating common law rules and doctrines that apply as the law of New York.  
N.Y. CONST. art. I, § 14 (stating that the “common law” and “acts of the legislature” in force 
“shall be and continue the law of this state”); People v. Peque, 22 N.Y.3d 168, 194 (2013).    
27  Motorola’s argument also ignores the fact that, in the context of international banks not 
headquartered or incorporated in New York, Daimler would seem to preclude the issuance of 
post-judgment extraterritorial discovery orders based on general jurisdiction precepts.  See supra 
at pp. 36-40.  
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B. The Cases Motorola Cites Did Not Abrogate The Separate Entity 
Rule 

Although Motorola concedes that this Court “never mentioned” the separate 

entity rule in its 2009 decision in Koehler, 12 N.Y.3d 553, or its 2013 decision in 

Northern Mariana, 21 N.Y.3d 55 (Motorola Br. at 17-18, 27-33; Motorola Reply 8-

14), Motorola nonetheless argues that these cases implicitly abrogated the separate 

entity rule.  That is not the case. 

Koehler did not involve the separate entity rule, let alone alter that rule.  The 

bank in that case, Bank of Bermuda, had a New York subsidiary (not a branch).  

Although the bank had initially raised a personal jurisdiction objection, it 

ultimately stipulated that the bank itself (the head office that held the property at 

issue, not just the subsidiary) was subject to personal jurisdiction in New York.   

Koehler, 12 N.Y.3d at 533.  Because Bank of Bermuda’s head office, which was 

holding the property at issue, was thereby actually present in New York, the case 

did not implicate the separate entity rule.28  Neither party – the judgment creditor, 

Koehler, nor the respondent, Bank of Bermuda, mentioned the separate entity rule 

                                                            
28 The district court decision in the federal action expressly concluded that “the separate 
entity rule has no role to play in this case, since the rule involves circumstances where a party 
attempts to obtain the assets of an entity’s foreign or auxiliary branch through service of its main 
branch.  Here, the foreign branch itself was properly served.”  Koehler v. Bank of Bermuda Ltd., 
No. M18-302, 2005 WL 551115, at *12 (S.D.N.Y. March 9, 2005).  Giving effect to this Court’s 
opinion, the Second Circuit did not mention the separate entity rule, and emphasized that since 
Bank of Bermuda had consented to “personal jurisdiction” as of the commencement of the 
proceeding in 1993, the district court had authority to issue a turnover order as of that date.  See 
Koehler v. Bank of Bermuda Ltd., 577 F.3d 497 (2d Cir. 2009).   
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in its initial brief to this Court.  See Koehler v. Bank of Bermuda Ltd., Brief for 

Petitioner-Appellant Lee N. Koehler, No. 2009-0082, 2008 WL 6191439 (N.Y. 

Dec. 12, 2008); Koehler v. Bank of Bermuda Ltd., Brief for Respondent the Bank 

of Bermuda Limited, No. 2009-0082, 2009 WL 1615260 (N.Y. Feb. 4, 2009).  

Koehler referred to the rule only in his reply to an amicus brief, and then stated that 

the rule is “inapplicable where, as here, the judgment creditor seeks to obtain funds 

of the debtor held by the branch of the bank upon which service has been made.”  

Koehler v. Bank of Bermuda Ltd., Appellant’s Reply to Amicus Curiae Brief of 

The Clearing House Association L.L.C., No. 2009-0082, 2009 WL 1615263, at 

*29-30 (N.Y. Apr. 16, 2009) (emphasis added).29 

Thus, this Court did not need to, and did not, address the separate entity rule, 

and no cases relating to the rule were cited or discussed by the Court.  Under this 

Court’s case law, in these circumstances the Koehler decision should not be 

deemed to implicitly overrule the long-standing separate entity rule.  See K2 Inv. 

Grp. v. Am. Guar. & Liab. Ins. Co., 22 N.Y.3d 578, 584, 586 (2014) (decisions 

which do not address a settled rule of law “should not be read as silently 

overruling” such rule); see also Tire Eng’g, 740 F.3d at 115 (“in light of the 

                                                            
29  The Clearing House in its amicus brief was simply expressing the legitimate concern that 
the Court not answer the certified question in Koehler in a way that altered the separate entity 
rule.  In response, the parties argued to the Court that the rule was not at issue (as the district 
court had concluded), and in addressing the certified question, this Court did not reference or 
address the separate entity rule.   
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longstanding application of the separate entity rule in New York, . . . we doubt that 

the Court of Appeals intended to silently overrule the doctrine [in Koehler]”).30 

As discussed above, the Court’s emphasis in Koehler on the in personam 

nature of judgment enforcement devices does not militate in favor of overruling the 

separate entity rule.  Given the circumscribed scope of general jurisdiction under 

Daimler, there is no jurisdictional predicate for extending a restraint to foreign 

branches of an international bank based merely on the presence of a branch here. 

Northern Mariana also does not address the separate entity rule, does not 

address post-judgment restraints directed to non-party foreign bank branches, and 

does not support a conclusion that such restraints are appropriate.  Thus, the 

Court’s conclusion that the use of the word “control” in Section 5224 (addressing 

post-judgment discovery) rendered that provision broader than Section 5225’s 

turnover provisions does not assist Motorola.   

If anything, Northern Mariana undermines Motorola’s position because the 

Court unanimously rejected an “attempt to broadly construe Koehler,” and held 

that under New York law a garnishee could not “be compelled to direct another 

entity, which is not subject to this state’s personal jurisdiction, to deliver assets 

                                                            
30  In light of the considerable uncertainty immediately following Koehler about how courts 
would treat the separate entity rule, it should be of no surprise that efforts were made to have the 
Legislature amend the C.P.L.R. to clarify the continuing viability of the separate entity rule.  
Motorola Br. at 24; Motorola Reply at 27-28.  Such efforts are hardly an acknowledgement that 
the separate entity rule was modified by Koehler, or that the Legislature had not confirmed that 
rule through its silence.   
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