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Executive Secretary
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550 17" Street, NW

Washington, DC 20429

Re: Notice of Proposed Rulemaking Regarding Recordkeeping Requirements for
Qualified Financial Contracts

Ladies and Gentlemen:

The Clearing House Association L.L.C. (“The Clearing House) and the Securities
Industry and Financial Markets Association (“SIFMA”)* welcome this opportunity to comment
on the Notice of Proposed Rulemaking regarding Recordkeeping Requirements for Qualified
Financial Contracts (the “Proposed Rule)? published by the Federal Deposit Insurance
Corporation (“FDIC”).

The Proposed Rule amends the FDIC’s existing recordkeeping requirements for insured
depository institutions (“IDIs”) that are in a troubled condition, under 12 C.F.R. Part 371
(“Part 371”). In general, the FDIC’s rules under Part 371 require IDIs in a troubled condition
(an “IDI Records Entity”) to maintain records related to their qualified financial contracts
(“QFCs”) and produce them upon request to the FDIC for a period determined by the FDIC. We
understand that the FDIC is publishing the Proposed Rule to harmonize Part 371 with
recordkeeping requirements applicable to large financial groups adopted by the Secretary of the
Treasury (“Secretary”) in October 2016 (the “Treasury Final Rule”).’

We support the FDIC’s efforts to harmonize the recordkeeping requirements that would
apply to different entities within a corporate group and believe the Proposed Rule is significantly
aligned with the Treasury Final Rule. Such harmonization is important as a matter of sound

See Appendix A for a description of The Clearing House and SIFMA.

Recordkeeping Requirements for Qualified Financial Contracts; Notice of Proposed Rulemaking, 81 Fed.
Reg. 95,496 (Dec. 28, 2016).

Qualified Financial Contracts Recordkeeping Related to Orderly Liquidation Authority; Final Rule, 81 Fed.
Reg. 75,624 (Oct. 31, 2016), codified in 31 C.F.R. Part 148; see Proposed Rule, 81 Fed. Reg. 95,497
(“[t]he proposed rule would harmonize the recordkeeping requirements under Part 371 for large IDIs and
IDIs that are affiliates of financial companies subject to Part 148 with the recordkeeping requirements of
Part 148”).



policy and as a practical matter for our members. Both Part 371 and the Treasury Final Rule are
intended to provide the FDIC with information that it needs to satisfy its statutory obligations in
the event of resolution proceedings under the FDIA and OLA, respectively.® We understand that
the FDIC would rely on the same types of records to make its statutorily-required decisions in
each case, as necessary. As a practical matter, some members have previously complied with the
existing Part 371. As a result, changes to Part 371 will require changes to systems that were
previously compliant with Part 371 for those members. In addition, our members are in the early
stages of developing recordkeeping systems, policies and procedures to comply with the
Treasury Final Rule. The extent of alignment between the Treasury Final Rule and the final

Part 371 rule will determine the extent to which a corporate group could leverage its new system
to also comply with Part 371, if necessary. These considerations demonstrate that, to the extent
that changes to Part 371 are necessary, those changes should be closely aligned with the Treasury
Final Rule.

With this scope in mind, our comments below are limited to specific areas where the
FDIC’s Proposed Rule diverges from the Treasury Final Rule. These areas include:

(i)  the absence of a process for an IDI Records Entity to seek an exemption from
applicable requirements;

(i)  the Proposed Rule’s significantly more limited de minimis exception
compared to the exception under the Treasury Final Rule; and

(iii)  the reliance in the Proposed Rule on a single $50 billion asset threshold to
define “full scope entities.”

Our comments also focus on more closely conforming the amendments to Part 371 to the FDIC’s
statutory authority under the FDIA. This includes eliminating the additional recordkeeping
requirements imposed on the subsidiaries of full scope entities. Should the FDIC conclude that it
has the authority to impose additional recordkeeping requirements on the subsidiaries of full
scope entities, in the alternative, those requirements should be limited to the subsidiaries that are
organized in the United States and consolidated with the full scope entities. We also discuss the
importance of a detailed analysis comparing the costs and benefits of the Proposed Rule in the
context of Part 371 and the Treasury Final Rule and reiterate some of our concerns on the
recordkeeping requirements in the Treasury Final Rule and the Proposed Rule.

These issues are particularly significant in order to ensure that Part 371, to the extent that
changes are necessary, aligns with the Treasury Final Rule. This is even more important where,
as here, the requirements of Part 371 may only apply to IDIs that are in troubled condition.

4 For IDIs, the FDIC would be receiver for an IDI that is in resolution proceedings under the Federal Deposit

Insurance Act (“FDIA™). As receiver under the FDIA, the FDIC is required to determine whether to
transfer, disaffirm or repudiate the QFCs between the IDI and its counterparties by 5:00 p.m. Eastern time
on the business day following the FDIC’s appointment. See 12 U.S.C. 8 1821(¢e)(8)-(10). The Treasury
Final Rule is intended to provide the FDIC with information that it needs as receiver for a covered financial
company in proceedings under the Orderly Liquidation Authority (“OLA”) of the Dodd-Frank Act. The
FDIC’s decision making under OLA is generally parallel to its decision-making under the FDIA, but for
financial companies that are not IDls.



In completing any final amendments to Part 371, it is important to balance the costs and
benefits of the amendments taking into account the limited circumstances under which Part 371
is designed to apply. Our members must comply with a large number of different, and
sometimes conflicting, recordkeeping requirements for functional regulators, including the
FDIC, other banking regulators, the Securities and Exchange Commission and the Commodity
Futures Trading Commission. For our members, the cost of developing recordkeeping systems
to comply with divergent standards and requirements is significant. As a result, while our
members are developing systems to comply with the Treasury Final Rule, it may become
necessary to incorporate their IDI systems into this comprehensive group compliance system.
This would avoid the inefficiencies and unnecessary additional costs that could be incurred if the
IDI systems had to be modified on some future date if the IDI were to become an IDI Records
Entity. Other financial groups may choose to develop a recordkeeping system to comply with
Part 371 only when an IDI is in a troubled condition. Even at that point, however, financial
groups will likely seek to leverage their existing recordkeeping systems to extend them to the IDI
Records Entity. Developing a different or modified system is more burdensome and costly than
extending an existing one to a new entity.

Avoiding these inefficiencies makes it particularly important that any changes to the
existing Part 371 conform to the Treasury Final Rule. Our comments focus on specific areas of
deviation that, if resolved, will allow for a more tailored application of the standards and a more
efficient systems development process. Accordingly, we respectfully urge the FDIC to adopt
final rules that are harmonized with the Treasury Final Rule on these issues.

I The FDIC Should Adopt an Exemptions Process to Align Recordkeeping
Requirements For Corporate Groups Subject to the Treasury Final Rule and
Troubled IDIs Subject to Part 371

The Treasury Final Rule includes a process pursuant to which one or more financial
companies subject to the rule (a “Treasury Records Entity”) are able to request an exemption
from certain of the rule requirements.®> We believe that this exemption process provides an
important avenue for our members to develop recordkeeping systems appropriately tailored to
their institutions and the FDIC’s decision making during resolution. The Treasury Final Rule
currently requires all Treasury Records Entities to comply with the rule and requires them to
maintain records for each QFC to which they are a party. In the preamble to the Treasury Final
Rule, the Secretary acknowledged that there are circumstances where more limited
recordkeeping requirements could still provide the FDIC with the information it needs as a
receiveg and the exemption process provides the necessary flexibility to tailor the rule in that
regard.

31 C.F.R. § 148.3(c)(3). Under the Treasury Final Rule, one or more Treasury Records Entities may
request an exemption by writing to the Department of the Treasury, the FDIC and its primary financial
regulatory agency or agencies. The Treasury Final Rule also establishes certain factors that an exemption
request must address.

Treasury Final Rule, 81 Fed. Reg. 75,644 (“[t]he Secretary recognizes that there may be particular types of

QFCs or counterparties for which more limited information may be sufficient to enable the FDIC to
exercise its rights under [OLA] and fulfill its obligations under sections 210(c)(8), (9), or (10) of [OLA].
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We believe the FDIC’s final Part 371 rules should include a parallel exemption process
for IDI Records Entities that is aligned with the exemption process under the Treasury Final
Rule. The same basis for developing an exemption process under the Treasury Final Rule
applies to the Part 371 rules as well. This kind of process will allow the FDIC to work with a
corporate group to develop an appropriate and effective recordkeeping system. Under the
Treasury Final Rule, a Treasury Records Entity, and a corporate group, could seek exemptions
that apply to all of its recordkeeping systems. For example, as the Secretary acknowledges, a
Treasury Records Entity could seek an exemption to exclude certain types of QFCs from the
scope of requirements altogether. A Treasury Records Entity could also seek an exemption from
maintaining certain of the data fields required under the Treasury Final Rule for all of its relevant
QFCs. In addition, the exemptions process is a key tool for individual corporate groups to work
with the Secretary, the FDIC and their primary financial regulatory agencies to develop
recordkeeping systems that are tailored to their unique QFC portfolios.

We expect that corporate groups will seek to develop recordkeeping systems and
processes that apply consistently across Treasury Records Entities and would like to leverage
that system for IDI Records Entities, including any relevant exemptions. Of course, the
exemption process under the Treasury Final Rule would not apply to create an exemption under
Part 371. Because the Proposed Rule does not include a means for an ID1 Records Entity to seek
an exemption, a corporate group could be in a position where different recordkeeping
requirements and processes apply to different entities within its corporate group.

Under the Treasury Final Rule, the FDIC can participate closely in deciding whether to
grant an exemption to a Treasury Records Entity. An exemption request must be submitted to
the FDIC, and the Secretary must consult with the FDIC prior to granting an exemption. The
Secretary noted in the preamble to the Treasury Final Rule that these requirements “reflect[] the
fact that the FDIC is the intended user of the QFC records.”’ Accordingly, the FDIC is in a
position to ensure that a corporate group’s recordkeeping requirements meet its needs as receiver
for a company. The FDIC should retain the same flexibility for IDI Records Entities and
Treasury Records Entities by including in a final Part 371 rule an exemptions process that
provides the FDIC with authority to apply exemptions granted under the Treasury Final Rule
unless expressly prohibited by the FDIC or to grant separate exemptions where no exemption has
been granted under the Treasury Final Rule.

We would also urge the FDIC to adopt a streamlined process for such exemption requests
that will not require an IDI Records Entity to duplicate exemption requests submitted by a
Treasury Records Entity. Because an IDI Records Entity will only need to comply with Part 371
once it is in a troubled condition, a requirement to submit duplicate exemption requests would be
an unnecessary burden. We therefore propose that the FDIC adopt a process such that: (1) if a

The Final Rules provide the Secretary with the discretion to grant conditional or unconditional exemptions
from one or more of the requirements of the Final Rules, which could include exemptions from the
recordkeeping requirements regarding particular types of QFCs or counterparties. In addition, section
148.1(d)(3) of the Final Rules provides the Secretary with the authority to grant extensions of time for
compliance purposes.”).

! Treasury Final Rule, 81 Fed. Reg. 75,637.



Treasury Records Entity that is an affiliate of an IDI obtains an exemption under the Treasury
Final Rule, the IDI can benefit from that exemption if it becomes an IDI Records Entity unless
expressly prohibited by the FDIC; and (2) if the Secretary grants an exemption under the
Treasury Final Rule that applies to all Treasury Records Entities, an IDI Records Entity can avail
itself of such an exemption unless expressly prohibited by the FDIC.

Il. The FDIC Should Align the De Minimis Exemptions Under Part 371 With the
Treasury Final Rule

We urge the FDIC to adopt de minimis exemptions that parallel those contained in the
Treasury Final Rule. The Proposed Rule adopts a de minimis exception that is identical to the
one in existing Part 371. Under this provision, an IDI Records Entity with fewer than 20 open
QFC positions is not required to maintain the information in the Proposed Rule “in electronic
form as would otherwise be required by [the Proposed Rule], so long as all required records are
capable of being updated on a daily basis.”® This exception only amends the format requirement
of the Proposed Rule but not the scope of the requirements. As a result, this exception does little
to eliminate the burden of compliance for entities that the FDIC has previously recognized are of
limited relevance to its decision making.

We believe that this limited exception is not sufficient to eliminate the unjustified
compliance burden for IDI Records Entities that have limited QFC positions. In the Treasury
Final Rule, the Secretary took note of the burden for corporate groups to maintain the scope of
records required under the Treasury Final Rule. Although entities are collecting QFC data in
some form in the ordinary course of business, “large corporate group respondents may need to
amend internal procedures, reprogram systems, reconfigure data tables, and implement
compliance processes. Moreover, they may need to standardize the data and create records
tables to match the format required by the Final Rules.”® Similar considerations apply to IDIs
that might some day in the future become IDI Records Entities. Extending these compliance
processes to apply to additional entities in a corporate group, especially entities that otherwise do
not engage in QFC activities that would be material in resolution is a significant burden.
Because, as the Secretary recognizes, corporate groups do not necessarily maintain records in the
form required by the Treasury Final Rule and the Proposed Rule, there is an incremental burden
for keeping records even if they are not in the electronic format required by the Proposed Rule.
As such, the de minimis exemption in the Proposed Rule does not provide meaningful relief.

We urge the FDIC to conform this exception in the Proposed Rule with the parallel
exemption in the Treasury Final Rule. The de minimis exception in the Treasury Final Rule is
different from that in the Proposed Rule in two ways: (1) the cut-off under the Treasury Final
Rule is set at 50 (rather than fewer than 20) open QFCs; and (2) a Treasury Records Entity that is
able to avail itself of the de minimis exemption is required to maintain all documents that govern
QFC transactions between it and each counterparty, but is not required to comply with the
remainder of the recordkeeping requirements under the Treasury Final Rule. Based on the

8 Proposed Rule, section 371.4(d).

o Treasury Final Rule, 81 Fed. Reg. 75,647.



preamble in the Treasury Final Rule, we understand that the Secretary adopted this de minimis
exception specifically based on the recommendation of the FDIC:

“The Secretary has been advised by the FDIC that,
based on its experience with Part 371, the FDIC as
receiver should be able to exercise its statutory
rights and duties under the Dodd-Frank Act relating
to QFCs without having access to standardized
records for any records entity that is a party to 50 or
fewer open QFC positions. Thus the Secretary has
determined that a de minimis exemption from
maintaining the records described in section 148.4
of the Final Rules, other than the records described
in section 148.4(i), is appropriate for records
entities that have such a minimal level of QFC
activity.”*

This statement in the preamble to the Treasury Final Rule indicates that the FDIC has
agreed that exempting a potential records entity with 50 or fewer open QFC positions from the
record-keeping requirements will not impair the FDIC’s ability to meet its statutory obligations.
Since the obligations under the FDIA are identical to those under the Dodd-Frank Act for QFCs
in resolution, it is appropriate to apply the same de minimis standard and scope of exemption
under both statutory frameworks.

The FDIC did not articulate a rationale for adopting different standards under the
Proposed Rule and the Treasury Final Rule for the de minimis exception. Since the Treasury
Final Rule reflects the FDIC’s experience under Part 371, we urge it to align Part 371 with the
Treasury Final Rule. Such an exception would help alleviate the compliance burden associated
with the Proposed Rule.

1. The FDIC Should Align the Definition of a Full-Scope Records Entity with the
Definition of a Treasury Records Entity

We urge the FDIC to amend the definition of “full-scope entity” under the Proposed Rule
to not rely solely on a test based on total consolidated assets of an IDI. Under the Proposed
Rule, an IDI that has total consolidated assets equal to or greater than $50 billion or that is an
affiliate of a Treasury Records Entity is a full scope entity, subject to more extensive
recordkeeping requirements.** Those requirements are substantially similar to the recordkeeping
requirements imposed under the Treasury Final Rule. The FDIC sets the threshold for this
definition at the $50 billion level in part because of references in other regulations to this same
standard.'> The FDIC determined that this standard identifies IDIs that “are more likely to have

10 Treasury Final Rule, 81 Fed. Reg. 75,644.
Proposed Rule, section 371.2(i).

12 Proposed Rule, 81 Fed. Reg. 95,498.



larger and more complex QFC portfolios.” This rationale, and the imposition of recordkeeping
requirements substantially similar to those imposed under the Treasury Final Rule, demonstrate
that the standard for qualifying as a “full scope entity” should be conformed to the standard
applied in the Treasury Final Rule.

We note that the Secretary’s Notice of Proposed Rulemaking for the QFC recordkeeping
rule under OLA also relied solely on a $50 billion asset threshold to identify Treasury Records
Entities. Our comment letter responding to the Secretary’s proposed rules, as well as other
comment letters, articulated concerns about relying solely on a single threshold in lieu of a multi-
faceted analysis of a corporate group’s activities and the issues they might pose during
resolution. These concerns focused on imposing the recordkeeping requirements on a more
tailored group of potential records entities to limit the resulting burden while ensuring that the
FDIC had records for those entities with larger QFC portfolios. In the Treasury Final Rule, the
Secretary amended this standard by adding additional thresholds based on derivatives activities
to identify a Treasury Records Entity. The Secretary added additional factors in recognition that
this modified test “will better capture entities that are using substantial amounts of derivatives”
and identifies groups by taking into consideration factors such as size, complexity and
interconnectedness to the financial system.*®

The FDIC should adopt the same thresholds as the Secretary for identifying IDI Records
Entities that are full scope entities. The limitations of a single asset threshold are more
pronounced when looking at an IDI in isolation than an entire corporate group—under the
FDIC’s approach, an IDI can be a full scale entity even if the corporate group of which itis a
member is not a Treasury Records Entity and even if it engages in relatively few QFCs that
would not pose complications during resolution. We believe the FDIC should align its rule with
the Treasury Final Rule and adopt additional thresholds based on derivatives activities for
identifying full scope entities.

IV.  The FDIC Should Eliminate the Requirement for Full Scope Entities to Maintain
Records for Reportable Subsidiaries or, in the Alternative, Align the Requirements
with the Treasury Final Rule

We respectfully submit that imposing the full recordkeeping requirement for QFCs by
reportable subsidiaries of full scope entities exceeds the FDIC’s statutory grant of authority to
impose recordkeeping obligations on IDIs. Even if it were permissible, the scope of the
requirement is overbroad, inconsistent with the more tailored scope of the Treasury Final Rule
and unnecessary to provide the FDIC with sufficient information to make decisions as receiver
for an IDI.

Under the Proposed Rule, a full scope entity is required to maintain records for each QFC
to which it is a party as well as for each QFC to which each of its reportable subsidiaries is a
party. Because of the broad definition of reportable subsidiary, this requirement expands the
scope of the Proposed Rule to entities and QFCs that would not be relevant to the FDIC in an
IDI’s resolution and that would significantly increase the cost and burden of compliance.

B Treasury Final Rule, 81 Fed. Reg. 75,628.



The definition of reportable subsidiary includes any subsidiary of an IDI (other than
certain regulated subsidiaries)** that the IDI owns or controls, directly or indirectly.*> Because
these subsidiaries include entities that are not themselves IDIs and for which the FDIC cannot act
as receiver, imposing recordkeeping requirements on these entities is outside of the FDIC’s grant
of authority. The difficulty in identifying a sufficient statutory basis for including subsidiaries of
IDIs in the Part 371 recordkeeping requirements is even more obvious for subsidiaries that are
organized outside of the United States. These entities are clearly outside of the FDIC’s
jurisdiction for receivership. Under the Proposed Rule, however, they would be required to
maintain records as though they could be subject to FDIA proceedings. We discuss our
understanding of the FDIC’s statutory authority and its relation to the Proposed Rule below.

In light of the statutory limitations on the FDIC’s authority, we urge the FDIC to
eliminate the recordkeeping requirements on reportable subsidiaries. In addition to these
statutory concerns, we also note that, as drafted, the Proposed Rule’s recordkeeping requirements
for reportable subsidiaries are overbroad and inconsistent with the Treasury Final Rule in two
important respects: (1) they impose recordkeeping requirements on entities organized outside of
the United States; and (2) by relying on the Bank Holding Company Act’s (“BHCA”) definition
of “control”*® they expand the scope to include entities that an IDI does not operationally
control. We discuss each of these issues in turn below.

A. The FDIC Should Not Require Full Scope Entities to Maintain Records for
Subsidiaries

We respectfully submit that the Proposed Rule seeks to impose recordkeeping
requirements for QFCs on an IDI Records Entity’s subsidiaries contrary to the authority granted
to the FDIC under the FDIA. As a result, we request that any final rule limit recordkeeping
requirements for an IDI subsidiaries’ QFCs to the current information required by Part 371 and
not include IDI subsidiaries as “reportable subsidiaries” or require the information included in
the Proposed Rule in section 371.4(b) for such subsidiaries.

The FDIC’s authority for receiverships of IDIs, whether defined as full scope entities or
limited scope entities, does not extend to the subsidiaries of those banking institutions.
Consistent with the limitations of its authority under the FDIA, the FDIC has always maintained
that it can only be appointed as receiver for IDIs and that the FDIC’s statutory receivership
powers apply solely to the IDI, and not to its subsidiaries. Accordingly, the FDIC’s authority to

1 The definition of reportable subsidiary excludes a subsidiary that is: (1) a functionally regulated subsidiary

as defined in 12 U.S.C. 1844(c)(5); (2) a security-based swap dealer; or (3) a major security-based swap
participant. Proposed Rule, section 371.2(r).
1 Proposed Rule, section 371.2(s) (definition of “subsidiary” referring to the definition in 12 U.S.C.
§1813(w)(4)).

Under the BHCA, a company has control over another company if: (1) the company directly or indirectly
or acting through one or more other persons owns, controls, or has power to vote 25% or more of any class
of voting securities of the company; (2) the company controls in any manner the election of a majority of
the directors or trustees of the company; or (3) the Board of Governors of the Federal Reserve System
determines, after notice and opportunity for hearing, that the company directly or indirectly exercises a
controlling influence over the management or policies of the company. 12 U.S.C. §1841(a)(2).
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transfer or repudiate QFCs is limited to those QFCs to which the IDI is a direct party.'” The
FDIA does require that any transfers by the FDIC as receiver for an IDI include all QFCs
between the IDI and the counterparty and the counterparty’s affiliates. That requirement,
however, does not require the FDIC to take any action for QFCs entered into by the affiliates of
the IDI. In fact, the FDIA does not provide the FDIC with any authority to take any action under
its receivership authority for QFCs entered into by affiliates of the IDI.*® The protections
provided for QFCs entered into by affiliates is exclusively for the counterparty’s affiliates.

The scope of the FDIC’s authority is not changed by the treatment of master netting
agreements under the FDIA. The FDIA includes provisions addressing QFCs subject to master
netting agreements, and defines a “master agreement” for the contracts defined as QFCs as itself
a QFC. However, the FDIA does not extend the FDIC’s authority to transfer, repudiate or
disaffirm QFCs entered into by an IDI subsidiary solely because those QFCs are subject to a
master agreement that includes the IDI. To reach this conclusion would require a leap of logic to
impose cross-affiliate netting on IDIs and their subsidiaries subject to master agreements. This is
something the FDIA simply does not do.

Consistent with these limitations on the FDIC’s authority, section 1821(e)(8)(H) only
authorizes the FDIC to “prescribe regulations requiring more detailed recordkeeping by any
insured depository institution with respect to qualified financial contracts.” It does not authorize
the FDIC to impose recordkeeping requirements on IDI subsidiaries either directly or indirectly.
This is a reasonable limitation because, as noted above, the FDIC’s authority only applies to
QFCs entered into by the IDI, and does not extend to those entered into by the IDI’s subsidiaries.

As adopted in 2008, Part 371 remained consistent with these limitations. The existing
Part 371 only requires the IDI to provide:

A list of affiliates of the institution that are
counterparties to QFC transactions where such
transactions are subject to a master agreement that
also governs QFC transactions entered into by the
institution.  Such list must specify (i) which
affiliates are direct or indirect subsidiaries of the
institution and (ii) the specific master agreements
under which those affiliates are counterparties to
QFC transactions™®

The Proposed Rule would dramatically expand the information required for QFCs
entered into by subsidiaries of full scope entities by making it equivalent to that required for
QFCs of the IDI Records Entities themselves. This is not supported by the provisions of the
FDIA. In fact, the preamble to the Proposed Rule recognizes that more limited information is
needed from the reportable subsidiaries of an IDI Records Entity. The FDIC’s stated rationale

o 12 U.S.C. §1821(e)(8)(A).
18 12 U.S.C. §1821(e)(9) and (10).
1 12 C.F.R. § 371, Appendix A.



for requiring records for reportable subsidiaries is that such information would “provide the
FDIC with a more comprehensive understanding of the QFC exposure of the group” and allow
the FDIC to “assess the effect of its transfer and retention decisions for QFCs of an IDI on the
entire group comprised of the IDI and its subsidiaries.”?® However, we respectfully submit that
an understanding of the QFC exposure of the group and the effect of transfer or retention
decisions, however interesting, is not a basis for imposing significant costs and burdens on IDIs
and their subsidiaries when the current version of Part 371 fully provides information on those
subsidiary QFCs that are reasonably linked to the IDI and to the decisions required of the FDIC
in a resolution.

Although we understand the FDIC’s interest in analyzing the effect of its decision
making on the entire financial group of which the IDI Records Entity is a member, the records
required under the Proposed Rule far exceed the information the FDIC would need to undertake
that kind of analysis. The records required under the Proposed Rule include granular
information about each QFC, including position information and the details of individual QFC
contracts. We understand that this level of detail can assist the FDIC when it acts as a receiver
for an IDI Records Entity. However, we do not believe that the FDIC will need this information
for the QFCs entered into by subsidiary entities that are not themselves in resolution
proceedings. If the FDIC is interested in a high-level understanding of the effects of its decision
making on the IDI Records Entity’s financial group, the transaction and contract level
information about a QFC will not be a useful source of that information.

The detailed information required under the Proposed Rule (and the Treasury Final Rule)
for a records entity is intended to facilitate the FDIC’s decision making for resolving that records
entity. Consistent with that rationale, under the Treasury Final Rule, only entities that can be
resolved under OLA can be “Records Entities.” The Proposed Rule would have the effect of
treating IDI subsidiaries as though they could be subject to FDIA receivership, which is not the
case. The difficulty in identifying a sufficient statutory basis for including subsidiaries is even
more obvious in the Proposed Rule’s application to IDI subsidiaries organized outside of the
United States. Under the Proposed Rule, such subsidiaries could be “reportable subsidiaries”
subject to the full scope of recordkeeping requirements under the rule. We discuss below the
costs of extending the requirements to such entities. In addition to those concerns, we believe
that as a statutory matter, the FDIC does not have the authority to act as receiver for such non-
U.S. entities. However, the effect of the Proposed Rule is to regulate such non-U.S. entities as
though they could be subject to FDIA proceedings.

We respectfully submit that, given the continuing limitations of authority by the FDIA
over IDI subsidiary QFCs, any final rule should not extend such recordkeeping requirements
beyond the existing text of Part 371.

B. In Addition to the Statutory Concerns About the FDIC’s Recordkeeping
Authority, Recordkeeping Should Not be Required for Subsidiaries Organized
Outside of the United States

2 Proposed Rule, 81 Fed. Reg. 95,500-95,501.
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The Proposed Rule would expand Part 371 to direct and indirect subsidiaries organized
outside of the United States. This extension of Part 371 increases the complexity and the burden
of complying with the rule but would not yield information that would meaningfully assist the
FDIC in the resolution of an IDI. The Proposed Rule is intended to facilitate the FDIC’s
decision making in the resolution of an IDI Records Entity. As described above, in the event of a
resolution, the FDIC would only be a receiver for the IDI itself and would only need to make
decisions with respect to the QFC portfolio of the IDI and not its subsidiaries. As a result, the
detailed recordkeeping required under proposed Section 371.4 would not be necessary.

In addition to the preceding points showing why the full recordkeeping requirements of
the Proposed Rule should not be imposed on subsidiaries of full scope IDIs, by applying those
requirements to all subsidiaries of a full scope entity, the Proposed Rule would significantly
exceed the scope of the Treasury Final Rule. Under the Treasury Final Rule, recordkeeping
requirements are only applicable to Treasury Records Entities, which are limited to entities
organized under U.S. federal or state law.?! The Treasury Final Rule correctly limits these
requirements to those entities for which the FDIC potentially has jurisdiction and that could be
subject to resolution under the OLA. Since the purpose of the Proposed Rule is to assist the
FDIC in resolving an IDI and to harmonize the requirements under Part 371 with the Treasury
Final Rule, we urge the FDIC at least to harmonize any changes to Part 371 with the Treasury
Final Rule by likewise limiting a final rule to subsidiaries organized in the United States.

By deviating so significantly from the Treasury Final Rule, the Proposed Rule would
significantly increase the cost and complexity of compliance for an IDI Records Entity. As we
discuss above, and in Part V, compliance with the recordkeeping requirements of the Proposed
Rule will require a complex technological build, in some cases, requiring the development of
entirely new recordkeeping processes and databases. Coordinating and implementing these
recordkeeping regimes across entities in a group increases the cost and complexity of this
process. This cost is even greater for entities organized outside the United States that may have
different recordkeeping practices and standards. In addition, as we note above, financial groups
subject to the Treasury Final Rule may wish to leverage their efforts to comply with the Treasury
Final Rule to comply with the Proposed Rule. In accordance with the scope of the Treasury
Final Rule, we understand that financial groups have not been including non-U.S. entities in their
compliance efforts. This aspect of the Proposed Rule would limit the ability of leveraging a
financial group’s current efforts.

The added cost of compliance is not justified by the limited utility of including data for
non-U.S. entities. The FDIC will not be a receiver for these entities so the vast majority of the
data required by the Proposed Rule will not be useful to the FDIC in analyzing the effects of its
decision making.

Only a “financial company”, as defined under 12 U.S.C. 5381(a)(11) can be a Treasury Records Entity. 31
C.F.R. § 148.2(n)(1).
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C. The FDIC Should Define Reportable Subsidiaries by Reference to a
Consolidation Standard Under U.S. GAAP Rather than the BHCA'’s Control
Definition

The scope of the Proposed Rule is also too broad because it defines reportable
subsidiaries in reliance on the BHCA'’s definition of “control.” Under that definition, an entity
could be considered a subsidiary of an IDI Records Entity even if the IDI Records Entity was
only a minority owner of the entity or was a partner in ownership, for example as part of a joint
venture. This broad definition includes within its scope entities with respect to which the IDI
Records Entity does not exercise effective or operational control.

This poses a significant challenge under the Proposed Rule. In order to comply with the
Proposed Rule, an IDI Records Entity must have access to its reportable subsidiary’s QFC data
and legal contracts. In addition, as we discuss elsewhere, to come into compliance an IDI
Records Entity will most likely have to develop new recordkeeping systems and processes,
potentially significantly changing existing systems and processes. If an IDI Records Entity is
only a minority owner or does not have operational control over an entity, it will not have the
requisite level of access to such a subsidiary or be able to direct the actions of the subsidiary as
necessary to comply.

The Secretary acknowledged these challenges and limited the scope of the Treasury Final
Rule accordingly. The Secretary’s proposed recordkeeping rule also relied on the BHCA'’s
definition of control to identify affiliates within a corporate group that would be required to
comply with the rule. In response to commenters’ concerns about how they could comply with
this requirement, the Secretary adopted a limitation in the Treasury Final Rule so that
recordkeeping requirements are limited to those affiliates of a Treasury Records Entity that it
would consolidate, be consolidated by or be consolidated with in accordance with U.S. generally
accepted accounting principles (“U.S. GAAP™).?? If the FDIC retains recordkeeping
requirements for IDI subsidiaries, we urge the FDIC to make a conforming change to its
Proposed Rule to reflect the practical challenges of imposing requirements on entities that IDI
Records Entities do not operationally control.

V. The FDIC Should Provide a Comprehensive Cost Benefit Analysis of the Proposed
Rule in the Context of Part 371

The Proposed Rule significantly expands the records that an IDI in a troubled condition
must maintain beyond the existing Part 371. As the FDIC is aware, any expansion of
recordkeeping requirements imposes costs on covered institutions. In this case, the Proposed
Rule would impose full recordkeeping requirements on IDI subsidiaries and greatly expand the

2 Treasury Final Rule, 81 Fed. Reg. 75,633 (“[t]his change addresses the concerns identified by commenters

that members of a corporate group would not have access to the records of a minority-owned entity or joint
venture and is intended to better align the identification of records entities in a way that comports with
existing recordkeeping practices by corporate groups. The modification of the definition of “records
entity” is also responsive to concerns from commenters that the scope of the [Treasury’s proposed rule]
would have been too broad, given that reference to accounting consolidation generally requires a higher
level of an affiliation relationship than the 25 percent voting interest standard of the BHC Act definition of
“control.”).
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scope of the required information. In addition, for full scope entities, it would require
compliance in a short time frame when an IDI is in a troubled condition. These factors all
heighten the cost of compliance. For example, by adding new data fields that are not currently
tracked by an IDI or its subsidiaries, the Proposed Rule would require the IDI and its subsidiaries
to review and extract data from all existing contracts. The systems build-out to meet each such
requirement is a costly endeavor.

We urge the FDIC to develop a comprehensive analysis of the costs of the Proposed Rule
as compared to the benefit to the FDIC of this new information when resolving IDIs in a troubled
condition. For certain financial groups, this cost represents the cost of developing an entirely
new recordkeeping system. The FDIC should carefully study how costly and burdensome that
would be. Other financial groups have previously been required to comply with the existing
Part 371 requirements. These institutions have already developed, in consultation with the
FDIC, recordkeeping systems while in a troubled condition. The Proposed Rule would require
these financial groups to modify and expand their existing systems. As described above, this
poses a significant challenge. Each incremental data requirement could result in the need to
undergo a review of existing agreements. We urge the FDIC to take those costs into account and
consider whether the systems already developed by these institutions are sufficient to meet the
FDIC’s needs. The cost of compliance will vary with each financial group, depending on its
existing recordkeeping system, the extent of its QFC activities and the entities subject to the rule
in its corporate group. As the FDIC engages in its cost-benefit analysis, we encourage it to
consult with us to better understand the cost of compliance.

Finally, even if the FDIC determines, after studying the cost of compliance, that the
benefits of the Proposed Rule outweigh the costs, we urge the FDIC to align the Proposed Rule
as closely as possible with the Treasury Final Rule. This will materially and significantly reduce
the costs of compliance, while adhering more closely to the stated rationale for the Proposed
Rule. We appreciate the FDIC’s desire to harmonize these recordkeeping initiatives because
they both are intended to provide the FDIC with information it needs to satisfy the same statutory
requirements. However, we have identified in this letter instances where the requirements of the
Proposed Rule and the Treasury Final Rule diverge. If they are not harmonized, these
divergences will result in unnecessary expense by limiting the extent to which a corporate group
can leverage its efforts to comply with one rule to comply with the other. This cost is
exacerbated by the absence in the Proposed Rule of a process by which an IDI Records Entity
can seek an exemption from rule requirements. These kinds of discrepancies make it likely that
a financial group will have to make duplicative efforts to comply even though the intent and
purpose of the rules is the same. We urge the FDIC to avoid these inefficiencies and allow
corporate groups to develop a single uniform recordkeeping system. If the FDIC wishes to retain
the discrepancies, we request a full analysis of the costs and the benefits of these material
deviations from the Treasury Final Rule.

VI. Financial Groups May have Difficulty Complying with the Proposed Rule in the
Proposed Timeframe

Certain financial groups may require a significant amount of time to comply with the
recordkeeping requirements in the Proposed Rule. Under the Proposed Rule, an IDI Records
Entity must comply within 270 days of becoming an IDI Records Entity and in some cases as
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soon as 60 days. The time that financial groups need to comply with the requirements of the
Proposed Rule will depend on many factors specific to that financial group. Those factors are
not related to the extent of current recordkeeping but rather, the extent to which their current
recordkeeping differs from the unique requirements of the Proposed Rule.

In the preamble to the Treasury Final Rule, the Secretary recognized that groups may
need more than 270 days to comply with the extensive new requirements. In that discussion, the
FDIC explained that, in its experience administering Part 371, “large insured depository
institutions subject to the Part 371 recordkeeping requirements have been able to comply with
those requirements within 270 days.”® However, the Secretary created a longer phase-in for
compliance with the Treasury Final Rule in recognition of the incremental burdens posed by the
more extensive new recordkeeping requirements: “[a]lthough the recordkeeping requirements
under the [Treasury Final Rule] are more detailed in many respects than those under Part 371,
the Secretary believes that the extra time allotted for compliance should be sufficient to allow the
largest financial companies to adapt the processes, procedures, and systems to comply with the
[Treasury Final Rule].”*

Because the Proposed Rule would conform Part 371 to the more detailed requirements of
the Treasury Final Rule, we believe certain financial groups may need more time than 270 days
to develop fully compliant systems. Although certain financial groups subject to the Treasury
Final Rule may leverage the systems they are developing to comply with the Proposed Rule, the
definition of full scope entity could require financial groups to comply with the full scope of
requirements of the Proposed Rule even if they are not subject to the Treasury Final Rule. In
addition, financial groups’ ability to leverage new systems would be limited if the FDIC retains
the aspects of the Proposed Rule that diverge from the Treasury Final Rule, including extending
the requirements to non-IDI subsidiaries.

Finally, the timing of the Proposed Rule poses an additional challenge for financial
groups, especially those that would seek to build a single comprehensive recordkeeping system
for all records entities under the Treasury Final Rule and their IDI. Financial groups are already
in the process of developing new recordkeeping systems in anticipation of the compliance dates
in the Treasury Final Rule. This difficulty is increased to the extent that any final version of
Part 371 varies from the Treasury Final Rule since it would be difficult to apply different
standards within the time frames outlined in the Proposed Rule. The timing of the FDIC’s rules
process will affect the ability of a financial group to coordinate new builds and internal processes
and ultimately affect the speed with which it can comply with new recordkeeping rules.

VIlI.  The FDIC Should Consider Comments Made by The Clearing Association and
SIFMA in Response to the Secretary’s Proposed Recordkeeping Rule

In response to the Secretary’s proposed recordkeeping rule, we submitted a comment
letter that is attached to this letter as Appendix B. Because the Proposed Rule is largely

2 Treasury Final Rule, 81 Fed. Reg. 75,634; Proposed Rule, 81 Fed. Reg. 95,498 (“[i]t has been the FDIC’s
experience that some IDIs with significant QFC portfolios that were subject to Part 371 needed up to 270
days to establish systems that enabled them to maintain QFC records in accordance with Part 371.”).

2 Treasury Final Rule, 81 Fed. Reg. 75,634.
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consistent with the Treasury Final Rule, we believe many of the comments made in our original
comment letter apply equally to the Proposed Rule. As financial groups have begun to develop
systems that comply with the Treasury Final Rule, they have identified the below concerns as
aspects of the rule that pose challenges to compliance. We urge the FDIC to consider these
concerns and, to the extent possible, seek to address them in the Proposed Rule and the Treasury
Final Rule as well, through the exemptions process.

» The scope of products subject to the Treasury Final Rule and the Proposed Rule is too
broad and includes transaction types that are not relevant to the FDIC during a
resolution.

» The scope of products subject to the rules is all QFCs. Although this is the scope
of products for which the FDIC must make a determination under the FDIA and
OLA, it includes within its scope products with respect to which the FDIC does
not need the full scope of records required by the recordkeeping rules. This
includes, for example, short-dated cash transactions, exchange traded products,
spot foreign exchange transactions and transactions with retail customers.

> For these transactions, detailed information about the positions, collateral and
legal contracts are not necessary. These products do not contain bespoke
contractual terms and typically settle within a short period of time. They are not
the kinds of complex QFCs that the FDIC will need to review, on a trade-by-trade
basis, during a resolution.

» The Proposed Rule and the Treasury Final Rule requires records entities to maintain
information about the immediate and ultimate parent entity of their counterparties.

» In our comment letter on the Secretary’s proposed rule, we explained that records
entities are not well positioned to maintain detailed information about their
counterparties’ corporate organization. In response to these comments, the
Secretary narrowed the information that must be maintained for a records entity’s
counterparty. Although we think that these changes are significant and alleviate
certain concerns, the remaining information that a records entity must maintain
still poses difficulty for the records entity and its counterparties.

» Under the Proposed Rule and the Treasury Final Rule a counterparty’s “Parent
Entity” is an entity that “controls” that counterparty.”> This requirement relies on
the definition of “control” to identify a counterparty’s immediate and ultimate
parent entities. As we discussed in our comment letter, the BHCA definition of
control requires a complicated analysis and a records entity may not have
sufficient information to undertake such an analysis for its counterparties.

» The BHCA definition of control has components that are qualitative in nature and
requires a complicated and detailed analysis. Counterparties that are not financial

2 Treasury Final Rule, 31 C.F.R. 8148.2(j) (definition of parent entity, used in the “Corporate Organization

Master Table” and “Counterparty Master Table”); Proposed Rule, section 371.2(m).
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institutions are unlikely to have familiarity with this definition and may have
difficulty administering it without significant legal review. We urge the FDIC to
limit the amount of information that a records entity is required to keep for its
counterparties or rely on a U.S. GAAP consolidation standard to identify the
counterparty’s parent entity.

* * * * *

The Clearing House and SIFMA appreciate this opportunity to comment on the Proposed
Rule and your consideration of the views expressed in this letter. We support the goals of the
Proposed Rule and the need to provide the FDIC, as receiver, with the information it needs to
successfully resolve a failing IDI under the FDIA. As described in our comments, we believe
that certain aspects of the Proposed Rule should be modified to harmonize with the Treasury
Final Rule to apply uniform recordkeeping requirements to financial groups.

If you have any questions or need further information, please do not hesitate to contact
John Court (202-649-4628; john.court@theclearinghouse.org) or Carter McDowell (202-962-
7327; cmcdowell@sifma.org).

Respectfully submitted,

b G oy A hl?

John Court Carter McDowell
Managing Director and Deputy General Managing Director and Associate General
Counsel Counsel

Securities Industry and Financial Markets

The Clearing House Association s
Association

16


mailto:john.court@theclearinghouse.org
mailto:cmcdowell@sifma.org

Appendix A

Description of Each of the Associations

The Clearing House. The Clearing House is a banking association and payments company that is
owned by the largest commercial banks and dates back to 1853. The Clearing House
Association L.L.C is a nonpartisan organization that engages in research, analysis, advocacy and
litigation focused on financial regulation that supports a safe, sound and competitive banking
system. Its affiliate, The Clearing House Payments Company L.L.C., owns and operates core
payments system infrastructure in the United States and is currently working to modernize that
infrastructure by building a new, ubiquitous, real-time payment system. The Payments Company
is the only private-sector ACH and wire operator in the United States, clearing and settling
nearly $2 trillion in U.S. dollar payments each day, representing half of all commercial ACH and
wire volume.

The Securities Industry and Financial Markets Association. SIFMA is the voice of the U.S.
securities industry. We represent the broker-dealers, banks and asset managers whose nearly

1 million employees provide access to the capital markets, raising over $2.5 trillion for
businesses and municipalities in the U.S., serving clients with over $20 trillion in assets and
managing more than $67 trillion in assets for individual and institutional clients including mutual
funds and retirement plans. SIFMA, with offices in New York and Washington, D.C., is the U.S.
regional member of the Global Financial Markets Association (GFMA). For more information,
visit www.sifma.org.



http://www.sifma.org/

Appendix B

The Clearing House-SIFMA Letter to U.S. Treasury Secretary dated April 7, 2015 Re:
Notice of Proposed Rulemaking Regarding Qualified Financial Contracts Recordkeeping
Related to Orderly Liquidation Authority
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April 7, 2015
The Treasury Department
Attn: Qualified Financial Contracts Recordkeeping Comments
1500 Pennsylvania Ave N.W.
Washington, DC 20220
Re: Notice of Proposed Rulemaking Regarding Qualified Financial Contracts Recordkeeping

Related to Orderly Liguidation Authority

Ladies and Gentlemen:

The Clearing House Association L.L.C. (“The Clearing House”), the Securities Industry
and Financial Markets Association (“SIFMA”), the American Bankers Association (“ABA”), the Financial
Services Roundtable (“FSR”) and the International Swaps and Derivatives Association, Inc. (“ISDA” and
together with The Clearing House, SIFMA, ABA and the FSR, the ”Associations”)l welcome this
opportunity to comment on the Notice of Proposed Rulemaking regarding Qualified Financial Contracts
Recordkeeping Related to Orderly Liquidation Authority (the “Proposed Rule”)’ published by the
secretary of the Treasury (the “Secretary”), as Chairperson of the Financial Stability Oversight Council
(“FSOC”) pursuant to his authority under the Dodd-Frank Wall Street Reform and Consumer Protection
Act (“Dodd-Frank Act”). The Proposed Rule creates recordkeeping requirements for so-called “Records
Entities” with respect to certain “qualified financial contracts” (“QFCs”). In general, such records must
be maintained in electronic format and a Records Entity must be capable of producing all required
information within 24-hours of a request from its primary financial regulatory agency (“PFRA”). While
the Associations are supportive of the aims of the Proposed Rule and the need to provide the Federal
Deposit Insurance Corporation (“FDIC”), as receiver, with the information it needs to successfully resolve
a failing financial group under the Orderly Liquidation Authority provisions of the Dodd-Frank Act

! See Annex A for a description of each of the Associations.

Qualified Financial Contracts Recordkeeping Related to Orderly Liquidation Authority, 80 Fed. Reg. 966 (Jan. 7,
2015).



(“OLA”), the Associations believe that certain aspects of the Proposed Rule are overly broad and would
include within the requirements entities and, for some entities and QFCs, information that will not
advance the expressed goals of the Proposed Rule. As currently drafted, aspects of the Proposed Rule
may actually undermine the efficient application of OLA and will impose unduly burdensome
requirements on reporting entities without providing a benefit to the FDIC as receiver under OLA.

. Executive Summary

The Associations support the work that has been done to develop credible strategies for
resolution under OLA and believe that effective QFC recordkeeping can support the FDIC in making
critical decisions about the resolution of a SIFI before and during resolution. However, while the
Proposed Rule is a necessary step in the implementation of effective OLA resolution strategies, the
Associations believe that certain aspects of the Proposed Rule are inconsistent with its purpose and
statutory authority and may actually impede the FDIC’s decision making during a resolution scenario.

e The final rule should differentiate among financial companies to conform to the statutory
purpose identified for the Proposed Rule. This requires differentiation among financial
companies, including among those that are affiliated within a financial group, to apply the final
rule only to those companies that will potentially be resolved under OLA. Very few of the
financial groups statutorily eligible for resolution under OLA are in fact likely candidates for OLA
resolution. OLA may only be invoked in those rare circumstances where the failure of a financial
company under ordinary insolvency regimes would pose a risk to U.S. financial stability.

Because of their size, structure and mix of business, very few financial groups—and very few of
the entities that satisfy the definition of “Records Entity” under the Proposed Rule—could ever
plausibly be placed into resolution under OLA. As a result, the final rule should be applied to
financial companies based on the statutory criteria and not, as in the Proposed Rule, on a simple
asset threshold.

e Within financial groups, the final rule should only apply to subsidiaries that could potentially
require an OLA resolution or be material to an OLA resolution. Even where OLA resolution may
be appropriate for a financial group, very few entities within that group are potentially
systemically important or material to any possible OLA resolution. The statutory authority for
the Proposed Rule is tailored to the express purpose of assisting the FDIC in its decision-making
under OLA and, consequently, the Proposed Rule should not apply to many of the affiliates even
of the largest financial companies because those affiliates are exceedingly unlikely to be
resolved under OLA. The statutory requirement for differentiation among financial companies
applies both between financial groups and among affiliated companies.

e The final rule should take into consideration the FDIC’s resolution strategies and apply only to
financial companies material to those strategies. The FDIC and other regulators have made
great strides in developing the “single point of entry” resolution strategy (“SPOE”), under which
only the topmost U.S. holding company would be placed into OLA proceedings. In an SPOE
resolution, the financial holding company’s subsidiaries would continue operating and,
consequently, counterparties to their QFCs would have no direct termination rights. The FDIC's
primary focus would be on preventing the exercise of cross-default rights in contracts of
material operating subsidiaries of the holding company. While, at most, some information may
be necessary about the QFCs of the most significant subsidiaries, only those subsidiaries of a
financial group should be subject to the final rule. The guiding principle underlying the statutory



authority, and the purpose of the Proposed Rule, requires that entities that would not be
resolved under OLA, or whose QFCs would not be relevant to entities in OLA resolution, should
be outside the scope of the rule.

To comply with the statutory requirements, the Associations recommend that the final rule
apply a multi-factor analysis to tailor application of the record-keeping requirements. The
proposed $50 billion asset threshold is a poor proxy for the importance of a financial company
to financial stability and does not conform either to the purpose for the Proposed Rule or to the
statutory criteria in the rule-making authority. The Associations instead recommend that the
Secretary use a multi-factor analysis, as required by the statute, such as that used in a number
of analyses applied by the regulators. Further, for those groups that are subject to the
recordkeeping requirement, the Associations believe that only those entities whose QFCs would
be material to the resolution of group entities under OLA (whether or not under an SPOE
strategy) should be Records Entities. In this regard, the Associations note that in the context of
developing resolution plans under Title | of the Dodd-Frank Act, regulators and industry have
already spent considerable effort identifying which entities would be material during a
resolution scenario and recommend that the recordkeeping requirement apply only to those
entities determined to be “material entities” under the resolution planning process.

The final rule should apply only to those QFCs that would be relevant to the FDIC’s decision-
making as receiver. For those entities that are plausible candidates for resolution under OLA,
not all financial contracts that fall within the QFC definition are relevant to the FDIC’s role as
receiver. Many QFCs are cash-market or overnight transactions which are not relevant to the
FDIC’s decision-making in a resolution and due to their structure and term would not pose a risk
to the broader market. In the unlikely circumstance that an operating company is placed into
OLA proceedings, the primary focus of the FDIC with respect to QFCs will be on ensuring the
continuity of over-the-counter swaps, derivatives and securities finance transactions. Only
those QFCs that are relevant to the FDIC during resolution should be within the scope of the
rule.

The final rule should require only information on QFCs that is relevant to the FDIC’s
decision-making in a crisis. The data requirements included within the Proposed Rule are
overbroad and will yield an enormous quantity of immaterial data likely to impede, rather than
assist, the FDIC in making decisions in a crisis, while imposing significant costs on entities subject
to the rule. The Proposed Rule defines the purpose of the information as assisting the FDIC in
making its required decisions on treatment of the QFCs on resolution. However, the Proposed
Rule requires data that is not relevant to those decisions from entities that will not be resolved,
or materially affect a resolution, under OLA. As a result, there is no benefit to the FDIC to justify
the burden of complying with the Proposed Rule.

The time required to comply with the Proposed Rule varies across the industry, but the
Secretary’s estimate of the industry-wide compliance effort greatly understates the costs and
burdens. Even complying with a more narrowly tailored rule will require a significant amount of
time and financial expenditure by many Records Entities. Some financial groups already
maintain much, if not all, of the data requested, albeit in a variety of different systems.
Significant effort will be required to integrate these systems and develop the capability to
provide all of the required data in a uniform format within the time required. For others,
systems will need to be expanded or developed from scratch. Likewise, significant effort will be



required to gather, validate and input data required under the rule but not currently tracked.
The cost of such work for most financial groups subject to the rule will, on an individual basis, far
exceed the Secretary’s estimation of the total industry-wide compliance cost of $8 million.
Accordingly, the Associations request that the initial compliance period be extended to two
years, and that compliance be phased in over a period of years based on the potential criticality
of QFCs to the FDIC during resolution.

The Associations believe that, with the modifications requested in this letter, a
recordkeeping requirement can be created that supports the FDIC’s needs during resolution, conforms
to the statutory mandate for the rule and the Secretary’s articulation of its purpose, and is not unduly
burdensome on industry.

Il Background and Purpose of the Proposed Rule
A. Overview of Recordkeeping Requirements under the Proposed Rule

The Proposed Rule requires certain “Records Entities” (as defined below) to maintain
detailed information about certain QFC positions, information about its QFC counterparties and
information regarding the QFC activities of such Records Entity and its affiliates. Each Records Entity
must be capable of providing all such information, in a uniform electronic format, to its PFRA and the
FDIC within 24 hours of a request for such information. An entity can qualify as a Records Entity (and
therefore be obligated to comply with the recordkeeping rule) if it is a party to a QFC itself (“open
QFCs”), guarantees or otherwise supports a QFC or is “linked to” a QFC.

The Proposed Rule imposes extensive recordkeeping and reporting requirements on a
Records Entity, requiring the Records Entity to be capable of producing, among other things, the
following information:

e The position-level data, counterparty collateral data, legal agreements information and
collateral detail data specified in Tables A-1 through A-4 of the Proposed Rule;

e Full-text searchable copies of all agreements governing the QFC, including master agreements,
annexes, supplements, and other modifications; Full-text searchable copies of all credit support
documents relevant to one or more QFCs;

e Copies of the active or “open” confirmations or trade acknowledgments with respect to any
QFC, as applicable;

e With respect to each counterparty of the Records Entity:

o If the counterparty is not an affiliate of the Records Entity, a list of all affiliates of the
counterparty that are parties to open QFCs with the Records Entity or that guarantee,
support or are linked to such QFCs;

o An organizational chart explaining the affiliate relationship of all such counterparties;

e Any written data or information (not already listed in the Proposed Rule) that the Records Entity
is required to provide to a Swap Data Repository (“SDR”), the Commodity Futures Trading



Commission (“CFTC”), the Securities Exchange Commission (“SEC”) or any non-U.S. regulator
with respect to any QFC;

e Alist of vendors directly supporting QFC-related activities of the Records Entity and the vendors’
contact information;

e Risk metrics used to monitor the QFC portfolio, including without limitation, credit risk, market
risk and liquidity risk measures; and

e Risk manager contact information for each portfolio that includes QFCs.

The Proposed Rule requires Records Entities within the same corporate group to be
capable of producing this information, across all affiliated entities, in a single format, to the PFRA and
the FDIC, within 24 hours of a request.

B. Authority for and Purpose of the Proposed Rule

The stated purpose of the Proposed Rule is to assist the FDIC “to assess the options that
would be available following its appointment as receiver” for a financial company (a “Covered Financial
Company”) under OLA.> Under the statute, the FDIC has three options for QFCs of a Covered Financial
Company: (i) it may transfer them to another financial company or a bridge financial company; (ii)
retain the QFCs within the receivership and allow the counterparty to terminate; (iii) or retain the QFCs
within the receivership and repudiate them and pay compensatory damages. As a result, the Proposed
Rule sets out record-keeping standards to provide the FDIC with information to make the judgment
about which option to choose.*

Proceedings under OLA may only be commenced with respect to a company if it is a “financial
company”® and certain conditions are met, including, among other things, that the Secretary
determines, in consultation with the President and on the recommendations of applicable regulators,
that the failure of the financial company under otherwise applicable insolvency laws would have
“serious adverse effects on financial stability in the United States” and actions taken under OLA would
mitigate such adverse effects.® Affiliates of the Covered Financial Company may be placed into
receivership, but only if the affiliate’s resolution under otherwise applicable insolvency laws would also
have such “serious adverse effects.”’

* 80 Fed. Reg. at 967.

* 80 Fed. Reg. at 968-69.

> A “financial company” under OLA includes any company that is organized under U.S. federal or state law and

is any of the following: (1) a bank holding company; (2) a non-bank financial company designated as systemically
important for the financial stability of the United States by the FSOC; (3) predominantly engaged in financial
activities; or (4) a subsidiary of the foregoing and is predominantly engaged in financial activities. Farm Credit
System institutions, government entities and government sponsored entities are excluded from the definition of
financial company. 12 U.S.C. § 5381(a)(11).

® 12 U..C. §5383(b).

7

12 U.S.C. § 5390(a)(1)(E).



The Proposed Rule is authorized by Section 210(c)(8)(H)(i) of OLA which states that the
regulators shall prescribe regulations requiring QFC recordkeeping that the regulators determine are
“necessary or appropriate in order to assist the [FDIC] as receiver for a covered financial company in
being able to exercise its rights and fulfill its obligations under [210(c)(8)] (9) or (10)” of OLA. In
adopting regulations under this authorization, the agencies “shall, as appropriate, differentiate among
financial companies by taking into consideration their size, risk, complexity, leverage, frequency and
dollar amount of qualified financial contracts, interconnectedness to the financial system, and any other
factors deemed appropriate.”® Consequently, the Dodd-Frank Act specifies that the record-keeping
requirements adopted in a final rule must conform to this defined purpose, while making appropriate
distinctions among financial companies.

Since OLA is only intended to be applied when the financial company or prevailing
market conditions give rise to the possibility of systemic risk, most companies that meet the broad
definition of “financial company” would never be resolved under OLA. This is consistent with the FDIC's
statement that the U.S. Bankruptcy Code, and not OLA, is the “preferred resolution framework in the
event of the failure of a SIFL.”® In fact, many of the prudential supervisory standards imposed under Title
| of the Dodd-Frank Act are designed to make use of OLA less likely. Title | applies a threshold of total
assets of $50 billion or more for application of certain of those supervisory standards to bank holding
companies.”® The Proposed Rule adopts this $50 billion threshold effectively as the controlling criteria
(since most subject financial companies would be swept into the rule under that threshold) for the
application of the record-keeping rule authorized by Title I, and goes even further to require all affiliates
of any such company to comply with the requirements as well. As a consequence, the scope of the
Proposed Rule would extend to financial companies that are exceedingly unlikely to ever be reasonable
candidates for resolution under OLA.

. Scope of Records Entities Subject to the Proposed Rule

A. The definition of Records Entity is overly broad and, as a result, applies the
recordkeeping requirement of the Proposed Rule to financial groups, and to entities
within financial groups, in a manner that is inconsistent with the authority for the
Proposed Rule and its stated purpose

The Proposed Rule defines “Records Entity” as any financial company (as that term is
defined in the Section 201(a)(11) of OLA)" that has open QFCs, or that guarantees, supports or is linked
to open QFCs, and:

(1) Is a non-bank systemically important financial institution, as designated by the FSOC (“Non-Bank
SIFI”);

8

12 U.S.C. § 5390(c)(8)(H).

®  Resolution of Systemically Important Financial Institutions: The Single Point of Entry Strategy; Notice, 78 Fed.

Reg. 76614, 76615 (Dec. 18, 2013) (“FDIC SPOE Notice”).

19 See, e.g., 12 U.S.C. §§ 5325(a), 5326(a), and 5327(a). Please note that Section 5325(a) specifically notes that

the FSOC may set a higher threshold than $50 billion for application of prudential standards, including resolution
planning.

' See footnote 5 above.



(2) Is a systemically important financial market utility, as designated by the FSOC;

(3) Has total assets equal to or greater than $50 billion; or

(4) Is a party to an open QFC or guarantees, supports or is linked to an open QFC of an affiliate and
is a member of a corporate group in which at least one financial company meets the conditions

in any of clauses (1) to (3) above.

The defined scope of a Records Entity in the Proposed Rule is overbroad in a number of
ways, as described below.

1. An asset threshold of $50 billion would extend the Proposed Rule far beyond
its purpose and authority—assisting the FDIC in resolving Covered Financial
Companies

Since OLA is designed to be only rarely applied, and the Dodd-Frank Act itself defines
the purpose of the Proposed Rule as facilitating the FDIC's ability to exercise its rights in an OLA
resolution, the Associations recommend that the final standards for QFC record-keeping be tailored
more closely to the subset of financial companies that potentially could be subject to resolution under
OLA upon their failure. The use of a simple $50 billion asset threshold would require any company with
total assets equal to or greater than this threshold to comply and then, by virtue of that fact, require all
of its affiliates to comply as well, without any test of their systemic significance. This approach mixes
“apples and oranges” by applying an asset-based standard derived from prudential supervisory
standards under Title | of the Dodd-Frank Act to a record-keeping requirements designed to facilitate
the FDIC’s resolution under OLA of particular financial companies whose resolution under otherwise
applicable insolvency frameworks would create systemic instability.

An asset threshold that automatically applies the Proposed Rule to any “financial
company” with total assets equal to or greater than $50 billion (and each of its affiliates) is extremely
overbroad. First, it does not tailor the record-keeping requirement to financial groups that are
potentially subject to resolution under OLA. Second, the Proposed Rule requires all affiliates in a group
to comply with the record-keeping requirements without any attempt to determine whether those
affiliates would be candidates for OLA resolution themselves or material to the OLA resolution of an
affiliate. Applying this simple threshold test and expanding the coverage of the Proposed Rule to all
affiliates within a corporate group divorces the Proposed Rule from the authorized purpose defined in
OLA and in the preamble to the Proposed Rule, and fails to “differentiate among financial companies”
based on criteria that conform to that purpose.

The statutory provision authorizing the Proposed Rule requires the regulators, to “as
appropriate,” ** differentiate among financial companies by taking into consideration their size, risk,
complexity, leverage, frequency and dollar amount of qualified financial contracts, interconnectedness
to the financial system, and any other factors deemed appropriate. The standard in the Proposed Rule
simplistically relies only on size, ignoring the rest of the factors that the statute requires the Secretary to
take into consideration when promulgating this rule. In the preamble to the Proposed Rule, the
Secretary explains that the Proposed Rules allow the Secretary to issue general and specific exemptions

12

12 U.S.C. § 5390(c)(8)(H)(iv).



from the rule requirements based on factors consistent with those outlined in Section 210(c)(8)(H)(iv).*
However, OLA requires that regulators apply these factors in the first instance when designing the scope
of regulations and not only in consideration of exemptions from regulations that are overbroad.

In the preamble, the Secretary explains that the $50 billion prong of the Proposed Rule
is a “useful means for identifying entities that are of a sufficient size that they could potentially be
considered for [OLA].”** The Secretary asserts that “the stand-alone test of assets equal to or greater
than $50 billion is used because that size threshold, by itself, together with other aspects of the
definition of records entity is sufficient to differentiate financial companies or their corporate groups
that might be subject to orderly liquidation under Title Il.”*> The Associations disagree and believe that
this view is inconsistent with the statutory text of OLA because it reduces a required multivariable
process for differentiating between financial companies to a simple test of asset size. The Proposed
Rule provides no justification linking simple asset size to the probability of resolution under OLA. It also
relies on an unreliable indicator of firm-specific or systemic risk where a more nuanced assessment of
riskiness is warranted.

(a) Asset size alone is not sufficient to determine if a financial group is a likely
candidate for OLA

Many financial groups with total assets in excess of $50 billion, because of their business
mix or organization, are unlikely to be resolved under OLA. Most bank holding companies captured by
this threshold are composed principally of a holding company, a large bank subsidiary and limited
ancillary companies. Those insured banks are already subject to the resolution process defined in the
Federal Deposit Insurance Act, which incorporates powers parallel to those in OLA, and the resolution of
the bank holding company and its ancillary non-bank operations will never require the use of OLA.
Similarly, application of the $50 billion threshold would sweep into the Proposed Rule financial
companies that are not bank holding companies and that have not been designated as potentially
systemically significant by the FSOC and, therefore, are not subject to the Title | prudential supervisory
standards.

(b) The OLA standard applies on an individual entity basis, meaning not all
entities within a corporate group are likely candidates for OLA resolution

The Proposed Rule does not differentiate among financial companies in the same
corporate group. The Proposed Rule requires all affiliates within a corporate group to comply with the
full suite of record-keeping requirements with respect to their own QFCs and QFCs that they guarantee,
support or are linked to solely on the basis that one of its affiliates satisfies the criteria in (1)(iii)(A), (B)
or (C) of Section 148.2 of the Proposed Rule. This approach is overbroad and inconsistent with the
authority for the Proposed Rule under OLA in two respects.

First, in order to place any financial company into OLA resolution, including an affiliate
of a financial company that is already a Covered Financial Company, the Secretary has to make the

80 Fed. Reg. at 967.

80 Fed. Reg. at 972.

> 80 Fed. Reg. at 972, fn. 59.



systemic risk determination described above with respect to that financial company. This means that an
affiliate of a Covered Financial Company is only likely to be a candidate for resolution proceedings under
OLA if its own insolvency under otherwise applicable regimes would pose “serious adverse effects” to
financial stability, which OLA could be expected to mitigate. However, the Proposed Rule does not
differentiate between affiliates that are likely OLA candidates and those that are immaterial from the
perspective of the FDIC's role as receiver of a Covered Financial Company.

Second, as discussed above, Section 210(c)(8)(H)(iv) requires regulators to differentiate
among “financial companies” on the basis of certain factors to determine which “financial companies”
should be subject to record-keeping regulations under Section 210(c)(8)(H)(i). Unfortunately, the
Proposed Rule makes no attempt to differentiate among financial groups or among the affiliated
financial companies within a financial group that would have to comply with all of the record-keeping
requirements. The Proposed Rule does not provide any support for requiring financial companies that
are only affiliated with Records Entities (even those based on the overbroad $50 billion threshold) to
comply with the full scope of record-keeping requirements and therefore fails to satisfy the statutory
obligation to “differentiate among financial companies.”

As a result of the approach taken in the Proposed Rule, the record-keeping
requirements would extend to affiliated entities that, because of their size, activities, or other factors,
would not be resolved under OLA and would not be relevant to the resolution under OLA of the broader
group. This catch-all provision will impose significant costs on groups with such entities without any
corresponding benefit to the FDIC. Requiring the capability to report this information of limited actual
utility would substantially increase the cost and operational burden for the FDIC and for Records Entities
of implementing the Proposed Rule.

Similarly, the definition of Records Entity encompasses entities that may be resolved
under OLA or material to the resolution of the broader group, but whose QFC activities are de minimis
and would not affect either the resolution of the entity itself or the broader group. Information with
respect to the QFC portfolios of affiliates that are themselves unlikely to become Covered Financial
Companies is not relevant to the FDIC as receiver, except to the extent that the QFCs of such affiliates
are guaranteed, supported by or linked to the Covered Financial Company.

As discussed below, granular, transaction-level details about the QFCs of all affiliates
within a corporate group is not tailored to assist the FDIC in satisfying its obligations under OLA. Rather,
the additional information may have the contrary effect of inundating the FDIC with information that
obscures the information that the FDIC will actually need. Especially considering the tight deadlines for
decision making under OLA, the Associations believe that the FDIC would be better suited with a more
carefully tailored set of data without the noise of unnecessary ancillary details.

(c) Applying the recordkeeping requirements of the Proposed Rule to all entities
in a financial group is inconsistent with the FDIC’s resolution strategies under
OLA

Since the financial crisis, the FDIC along with other U.S. regulators and international
colleagues have worked to develop more effective resolution strategies for the most systemically
important financial companies. The FDIC has identified the SPOE resolution strategy as a principal focus



as its preferred resolution strategy.'® The Financial Stability Board and foreign regulators likewise have
expressed support for this strategy. Under the SPOE strategy, only the top-level holding company for a
financial group would be placed into receivership and its subsidiaries would remain open and operating.
The regulators as well as many members of the Associations, singularly and as part of industry-wide
efforts, have made significant progress towards facilitating an SPOE-style resolution of their corporate
groups. The development of the ISDA 2014 Resolution Stay Protocol, aimed at ensuring the cross-
border application of special resolution regime overrides of QFC close-out rights triggered by resolution,
is a concrete demonstration of the focus on and progress towards the capabilities to implement the
SPOE strategy.

One of the clear benefits of an SPOE-style resolution is that termination rights based
upon the appointment of the receiver would be exercisable only by counterparties of the holding
company and any subsidiaries with QFCs that are guaranteed or supported by the holding company."’
The decision whether or not to transfer the guarantee and other support to the bridge financial
company should require substantially less information than the decision on direct QFCs of the holding
company in receivership. The primary focus of the FDIC would be on the existence of credit-support
relationships, the presence of cross-default rights, and very limited information with respect to
aggregate and net exposures on a counterparty group basis. Further, not all subsidiaries would be
relevant to the overall operation or success of the resolution, meaning that this limited data set would
be required for only the most material affiliates of the Covered Financial Company. Therefore, in an
SPOE resolution where the principal risk of QFC termination is through subsidiary QFCs guaranteed or
supported by the holding company, the FDIC would require access to a substantially smaller subset of
data than required for transferring QFC portfolios or than is required under the Proposed Rule. This
should be truncated to the credit-support relationships, the cross-default rights, and aggregate and net
exposures on a counterparty group basis.

The Associations recognize that the SPOE strategy may not always be appropriate or
possible. However, the FDIC’s alternative strategies do not entail placing all entities within the group
into OLA proceedings. Instead, as described above, only the most material entities within the group—
those whose failure could materially affect the OLA resolution or pose systemic risks—would be eligible
for resolution under OLA.

The Associations believe the recordkeeping rule should reflect the FDIC’s own resolution
strategies under OLA by narrowing the scope of the entities subject to the rule to only the most material
entities within a group.

2. The Proposed Rule imposes significant compliance costs without
commensurate benefit to the FDIC

The result of the overbroad application of the Proposed Rule to financial companies that
are unlikely to be subject to OLA is the imposition of substantial costs on financial companies without
any countervailing benefit to the FDIC. This is particularly problematic given the other reporting

® See FDIC SPOE Notice.

Counterparties to subsidiary QFCs that are only “linked to” the holding company (and do not have other
specified credit-support relationships) cannot exercise their termination rights because those rights are overridden
automatically and do not require any decision making or action on the part of the FDIC).
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standards that many financial market participants must already meet for the SEC, the CFTC and foreign
regulators.’® Where a financial company meeting the simple standards of having total assets equal to or
greater $50 billion is not a bank holding company and does not otherwise have to comply with the
prudential standards required under Title | of the Dodd-Frank Act because it has not been designated as
a Non-bank SIFI, the inconsistencies created by the Proposed Rule and the likely unnecessary application
of the proposed requirements are even clearer.

An illustration of the over breadth of the Proposed Rule is that it would define as a
Records Entity a subsidiary with a small volume of QFCs simply because it is owned by a holding
company with $50 billion in total assets even if the holding company has no QFCs. While presumably an
unintended consequence of the current wording of the Proposed Rule, it demonstrates that the
proposed scope of the rule is cast far too broadly to conform to its statutory purpose. As currently
drafted, a Records Entity includes a financial company that has open QFCs (or guarantees, supports, or is
linked to an open QFC) and is a member of a corporate group including “at least one financial company”
meeting the criteria in subsection (1)(iii)(A), (B), or (C) of the definition of Records Entity, which includes
a company with total assets equal to or greater than $50 billion. The parent or affiliate meeting the
asset threshold is not required to have any open QFCs because subsection (1)(D)(2) does not require it
to have QFCs to trigger the obligation of its affiliate. As a result, the subsidiary is defined as a Records
Entity solely due to the size of its parent without any analysis about the potential likelihood that any
part of that financial group would be resolved under OLA. While the Associations recognize that the
Proposed Rule includes an exemptions process, the over breadth of the standard should be addressed in
the Proposed Rule to conform to the statutory requirement that the rule “differentiate” among financial
companies using the specified factors analysis.

Based on the foregoing, and as required by the statutory rule-making authority, the
Associations recommend that rather than relying on an arbitrary, fixed asset threshold, and applying
requirements on all entities within a group without any distinction, Records Entities should be
designated on the basis of a multivariable assessment of systemic risk posed by a financial company.
The Associations note that in other rulemaking contexts, criteria other than a pure asset threshold have
been used to determine if a financial company is important to the financial stability of the United States,
and these more developed criteria could be applicable in the context of the Proposed Rule as well.
While the Associations have expressed significant questions regarding the approaches proposed by the
Federal Reserve to determine which institutions would be subject to the Global Systemically Important
Bank capital surcharge, it does apply a multivariable analysis based on information collected by the
Federal Reserve Board on Form FR Y-15, the Banking Organization Systemic Risk Report.”® This report
collects data on five dimensions of systemic risk: size, interconnectedness, substitutability, complexity,
and cross-jurisdictional activity and all bank holding companies with over $50 billion in assets are
required to file this report. While there are analytical flaws to applying this approach across-the-board

¥ see, e.g., European Banking Authority, Consultation Paper on Draft Regulatory Technical Standard on

minimum set of the information on financial contracts that should be contained in the detailed records and the
circumstances in which the requirement should be imposed (Article 71(8) BRRD) (6 March 2015) (the “EBA Draft
RTS”).

19 see Letter to Robert deV. Frierson, Esq., Secretary, Board of Governors of the Federal Reserve System re:

Notice of Proposed Rulemaking: Risk-Based Capital Guidelines — Implementation of Capital Requirements for
Global Systemically Important Bank Holding Companies (April 2, 2015).
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for all regulatory purposes, it does provide a more realistic proxy for systemic importance than the
simple asset threshold included in the Proposed Rule.

This approach for a final rule is particularly necessary due to the direction in the
authorizing statute to differentiate between financial companies, which inherently requires a focus on
companies that are reasonably likely to be subject to OLA. The simple asset threshold of S50 billion or
more and the expansion of coverage to all affiliates within a corporate group is not only inconsistent
with the statute, but also incompatible with the appropriate distinctions between the prudential
standards applied under Title | of the Dodd-Frank Act and the rare use of the resolution framework
under Title II.

3. Entities that are merely “linked to” a QFC, and that do not also provide a
guarantee or support, should not be Records Entities

Section 210(c)(16) of OLA, and the FDIC’s final rule implementing that section, provide
that QFCs of affiliates of a Covered Financial Company cannot be closed out in reliance on “specified
financial condition clauses” that are “linked to” the Covered Financial Company (i.e., triggered by the
failure or resolution of the Covered Financial Company).?’ The statutory and regulatory prohibition on
close-out based only on such linkages occurs automatically, and is not at the discretion of the FDIC.*! As
the FDIC is not required to take specific actions in respect of particular QFCs to effectuate the override
of these cross-default provisions, the FDIC has no need for information on such contracts.?* Similarly,
information with respect to QFCs of affiliates that are “linked to” the Covered Financial Company is
irrelevant to the FDIC’s exercise of its authority under Section 210(c)(8), (9) and (10) to transfer QFCs of
the Covered Financial Company. Because reporting with respect to such QFCs would not provide the
FDIC with any benefit as receiver, the cost and burden of requiring Records Entities to report on such
QFCs is unjustifiable.

In addition, the Proposed Rule requires financial companies to report with respect to all
QFCs that they are linked to, but because of the broad definition of “linked to”, financial companies may
be required to report with respect to QFCs for which they do not have access to information required to
comply. The scope of the definition of Records Entity in the Proposed Rule is limited by the definition of
“financial company” in OLA, which excludes entities that are not organized or incorporated in the United
States. However, if a financial company is linked to a QFC entered into by non-U.S. parties, it is required
to comply with the record-keeping requirements with respect to such QFC. This aspect of the Proposed
Rule has the effect of requiring records to be maintained by U.S. affiliates with respect to QFCs that may
be entered into by non-U.S. parties, expanding the scope of the Proposed Rule past the legislative limits.
This requirement also increases the operational complexity of implementing the Proposed Rule by
mandating affiliates within a corporate group that may not have primary access to transaction-level
details about a QFC to maintain records with respect to that QFC. Conversely, this information will not

® Notice of Final Rulemaking, Enforcement of Subsidiary and Affiliate Contracts by the FDIC as Receiver of a

Covered Financial Company, 77 Fed. Reg. 63205 (October 16, 2012) (the “FDIC 210(c)(16) Final Rule”).

.

> Thisis in contrast to the FDIC’s authority under Section 210(c)(16) and the FDIC 210(c)(16) Final Rule to

enforce contracts of affiliates of the Covered Financial Company that are guaranteed or supported by the Covered
Financial Company, because the FDIC must take affirmative actions within one business day of being appointed
receiver in order to override closeout rights in such contracts.
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be relevant to the FDIC as receiver because such linked QFCs will not affect the rights of creditors to the
U.S.-based Records Entity and will not affect the claims against the U.S.-based Records Entity.

The Associations recommend that the Proposed Rule eliminate “linked to” from the
criteria establishing which financial companies are Records Entities. Similarly, the Associations
recommend that all reporting on QFCs’ linkages to affiliates be eliminated unless the affiliate also
provides a guarantee or other support.

B. The definition of Records Entity should be narrowed to include only financial
companies that are likely to be Covered Financial Companies

For the reasons stated above, the Associations believe that the definition of Records
Entity in the Proposed Rule is overbroad and make the following recommendations to allow for a more
nuanced process for determining which financial companies should be designated as Records Entities.

To determine which entities should be subject to the recordkeeping requirements, the
Secretary, in consultation with the FDIC and the PFRAs, should consider what information the FDIC will
need to satisfy its obligations as receiver for a Covered Financial Company under OLA, and define a more
comprehensive set of filters to be applied to a financial company to determine whether that financial
company’s designation as a Records Entity will provide the FDIC with sufficiently beneficial information
to justify the significant burden of the rule. The Associations believe that to satisfy its obligations, the
FDIC needs to have access to the following:

(1) Specific transaction-level trade details about the Covered Financial Company’s QFC portfolios
with each of its counterparties and their affiliates, as well as certain financial information
necessary to evaluate the materiality of the portfolios to the resolution of the Covered Financial
Company. This information is needed to allow the FDIC to complete its statutory duties within
the time frames specified in OLA, and evaluate potential resolution alternatives. The extent of
the information required could be streamlined under the FDIC’s preferred SPOE resolution
strategy.

(2) Information about the Covered Financial Company’s obligations under guarantees or other
support arrangements with respect to QFCs of affiliates or third parties. This information is
needed to understand the consequences to the Covered Financial Company and the
beneficiaries of any such guarantee or support arrangement of failing to transfer such
guarantees or support (or otherwise providing “adequate protection”).*

(3) Information about material QFC activities of material affiliates. This is needed to provide the
FDIC with information about QFC activities that could have an impact upon the resolution of the
Covered Financial Company or affect the viability of material affiliates.

2 Asdiscussed more fully in Section Ill.A.3 above, even though the Proposed Rule requires a Records Entity to

maintain records with respect to QFCs that a Records Entity is “linked to”, because of the automatic override of
specified financial condition clauses under OLA Section 210(c)(16), and the FDIC 210(c)(16) Final Rule, the FDIC as
receiver for a Covered Financial Company, the FDIC does not have any discretion, and will not have to take any
actions with respect to QFCs that the Covered financial company is only “linked to”.

13



The Associations believe that in order to identify the information in (1) and (2), the FDIC
will only need the full suite of QFC records of financial companies that are likely to become Covered
Financial Companies, either themselves or because an affiliate is already a Covered Financial Company
and the resolution of such entity under otherwise applicable insolvency laws would also have “serious
adverse effects on financial stability in the United States” as described in Section I.B above.

With respect to the information identified in (3), the Associations recognize that the
FDIC may require information about the material QFC activities of a Covered Financial Company’s
corporate group in order to make decisions about which QFCs are transferred, disaffirmed or
repudiated. In the preamble to the Proposed Rule, the Secretary notes that the content of the records
required under the Proposed Rule is necessary to allow the FDIC to:

estimate the financial and operational impact on the covered financial
company and its counterparties, or affiliated financial companies, of the
FDIC’s decision to transfer, disaffirm or repudiate, or retain the QFCs. It
must also allow the FDIC to assess the potential impact that such
decisions may have on the financial markets as a whole.*

However, this purpose does not require transaction-level detail about QFCs for entities
that are only affiliates of a potential Covered Financial Company and would not themselves be subject to
proceedings under OLA (and may not have QFC exposure that is material to any potential Covered
Financial Company or corporate group as a whole). If the affiliate itself is not material to the resolution
of any potential Covered Financial Company or if it does not have QFC exposure material to any
potential Covered Financial Company, transaction-level detail about QFCs as required under the
Proposed Rule, including information with respect to individual legal agreements and collateral
arrangements, should not be necessary.

So long as the FDIC had records about the QFC portfolios of the entities that are likely to
be subject to proceedings under OLA and that themselves have material QFC exposure, the Associations
believe the FDIC would be able to understand the financial and operational impact of the transfer,
disaffirmation or repudiation of a Covered Financial Company’s QFC portfolios on the Covered Financial
Company, its affiliated financial companies and its counterparties. Unless the scope of the Proposed
Rule is narrowed in this or a similar way, the Proposed Rule would require reporting on entities whose
QFC activities are not relevant to the FDIC as receiver of a Covered Financial Company.

1. “Records Entity” should be limited to financial companies that are “Material
Entities”

Based on the foregoing, the Associations propose that the Secretary limit the scope of
the definition of Records Entity for each corporate group to their identified U.S. Material Entities. The
first step of determining which financial companies within a group should be subject to the
recordkeeping requirement should be to determine which financial companies could be material to the
FDIC as receiver, either of the financial company itself or of an affiliate of the financial company.
Identifying such entities closely parallels the process that large financial groups undergo in the United

** 80 Fed. Reg. at 992.
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States to identify Material Entities in their Title | resolution plans. Material Entities are entities that are
“significant” to “core business lines” or “critical operations” of a potential Covered Financial Company.”

The financial companies that are likely to be subject to the Proposed Rule have already
considered which entities within the corporate group fit this profile and identified them in their living
wills, pursuant to Title | of the Dodd-Frank Act, as “Material Entities.” Further, the FDIC, together with
the Federal Reserve, has participated in this designation process and has the ability to require the
designation of other entities within a group as material. For any financial companies that may be
subject to the Proposed Rule that do not file a U.S. resolution plan, the Associations recommend that
the PFRA and the FDIC discuss with individual companies the identity of appropriate Records Entities.

In addition, the Proposed Rule should provide an explicit opportunity for exemption to
the extent that such Material Entities have QFC exposures that would be immaterial to their own or an
affiliate’s resolution. Even for Material Entities identified in a Title | plan, if such Material Entity does not
engage in a material level of QFC activities, its QFCs would not be relevant to the FDIC as receiver for the
Covered Financial Company. Likewise, if the Material Entity were to become a Covered Financial
Company itself, if its QFC exposure is not material to its own resolution, the FDIC's actions as receiver
with respect to the QFC portfolio is unlikely to affect stability of the entity.

Iv. Scope of Records to be Maintained

The scope of the records that financial companies subject to the Proposed Rule would
be required to maintain poses additional difficulties for a Records Entity to implement and do not
provide clear benefits to the FDIC as receiver. In fact, certain of the information required by the
Proposed Rule may actually complicate the FDIC’s ability to make the decision required within the
statutory time frames by proving of limited usefulness or by being of uncertain reliability where the
Records Entity cannot confirm its accuracy. As described below, the Associations recommend that the
scope of records required to be maintained be narrowed to align the data with the purpose of the rule
and the actual benefits to the FDIC as receiver under OLA.

Further, many entities subject to the U.S. QFC recordkeeping rule will also be subject to
similar requirements in other jurisdictions. In particular, the Associations note that the European
Banking Authority (“EBA”) recently published a consultation on its own recordkeeping requirement.” In
narrowing the scope of the records required under the rule, the Associations urge the Secretary to
coordinate with regulators and resolution authorities in other jurisdictions to come up with a common
approach to recordkeeping requirements so as not to create conflicting, duplicative or inconsistent
requirements.

25 . . . . . . . . .
“Core business line” means those business lines of a potential Covered Financial Company, including

associated operations, services, functions and support, that, in the view of the potential Covered Financial
Company, upon failure would result in a material loss of revenue, profit, or franchise value. 12 CFR 381.2(c).
“Critical operations” means those operations of a potential Covered Financial Company, including associated
services, functions and support, the failure or discontinuance of which, in the view of the potential Covered
Financial Company or as jointly directed by the Board of the Federal Reserve and the FDIC, would pose a threat to
the financial stability of the United States. 12 CFR 381.2(g).

See, e.g., the EBA Draft RTS.
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A. Records Entities are not well positioned to have and maintain an up-to-date
understanding of their counterparties’ corporate organization

The Proposed Rule requires Records Entities to identify QFC counterparties that are
affiliates of one another. Data on such relationships is justified by the requirement that the FDIC treat
all QFCs of affiliated counterparties the same—either transfer all or none, or repudiate all or none.
However, the Proposed Rule also requires that Records Entities report on the organizational structure of
their counterparties to demonstrate the chain or ownership that results in affiliation. This information is
not relevant to the FDIC's role as receiver or its exercise of authority under either Sections 210(c)(8), (9),
(10) or (16) because how the parties are affiliated does not change the statute’s requirements or the
FDIC’s statutory authority. Further, this information is not typically requested from counterparties and
is subject to continual change. A Records Entity whose relationship is only as a QFC counterparty would
not be privy to this kind of information. To require that Records Entities report this information to
regulators could necessitate counterparty covenants to alert the Records Entity immediately of any
changes to the counterparty’s corporate organization, imposing a burden on such counterparties.
Records Entities would have no efficient means of verifying the information they collected from
counterparties and reported to the regulators, and certain counterparty types might prefer not to
disclose their corporate structure, which may be carefully organized for tax and other competitive
advantages.

Additionally, even if this information was available, a Records Entity may not be able to
disclose such identifying information about its counterparties. This could result from confidentiality
provisions in agreements with counterparties that do not have clear exceptions for information sharing
with regulators or from non-US privacy laws that restrict a Records Entity’s ability to disclose identifying
information about its counterparties. In the latter case, such non-US privacy laws have prevented
financial companies from complying with certain aspects of the reporting requirements under Title VIl of
the Dodd-Frank Act and has required the staff of the CFTC to provide temporary no-action relief from
these reporting requirements to avoid violating these laws.”’

Finally, complying with this requirement may also be challenging for counterparties
themselves. The Proposed Rule uses the Bank Holding Company Act definition of “control” to define
“affiliate.” Control analysis under the Bank Holding Company Act can be highly complex and may result
in parties being considered affiliates under circumstances that non-financial companies would treat as
unaffiliated (e.g., a tech company taking a minority stake in a growing company, but having the right to
appoint members of the board). A Records Entity is unlikely to have sufficient information to complete
this complex analysis with respect to each of its counterparties or verify the conclusions made by its
counterparties (which conclusions would implicate the Records Entity’s compliance with the
requirements of the final rule).

Absent any demonstrable benefit to the FDIC as receiver, this burden on both Records
Entities and their counterparties is unjustified. Accordingly, the Associations request that the
requirement to report on the organizational structure of counterparties that results in affiliation be
eliminated. Alternatively, to the extent that the requirement is maintained, it should at least be

7 See CFTC Letter 14-89 (June 27, 2014) (extending relief under CFTC Letter 13-41 (June 28, 2013), which

provided for relief from reporting requirements with respect to counterparties in certain “Enumerated
Jurisdictions”, including France, Korea, Luxembourg, the People’s Republic of China, Switzerland, Taiwan, Belgium,
India, Algeria, Singapore, Bahrain, Argentina, Hungary, Samoa, Austria and Pakistan, under certain conditions).
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narrowed so that a Records Entity would not have to comply with the obligation if doing so would
require it to violate a confidentiality provision in an agreement or applicable non-US privacy laws.

B. The Proposed Rule’s request for all records that a Records Entity provides to other
regulators, including non-U.S. regulators, and as required by other regulations, is
unnecessary and burdensome

In addition to the specific data elements identified in Tables A-1 through A-4, the
Proposed Rule also requires a Records Entity to report “any written data or information that is not listed
in Tables A-1 through A-4...that the records entity is required to provide to an SDR, the CFTC, the SEC or
any non-U.S. regulator with respect to any QFC.” Unlike the data elements required to be tracked and
reported under the Proposed Rule, the data reported to other regulators and to SDRs is not aimed at
facilitating the FDIC’s role as receiver for a failed financial company under OLA. To the contrary, data
reported to financial markets regulators and to SDRs is driven by other policy objectives. Further, the
data elements in Tables A-1 through A-4 alone should be sufficient to enable the FDIC to exercise
authority under OLA and therefore the request for data provided to other authorities is not consistent
with the intent of the rule or its authorizing statute. Lacking any benefit to the FDIC as receiver, the
significant cost and burden of reporting this additional, unnecessary information is unjustified.
Accordingly, the Associations request that this requirement be eliminated. To the extent that the FDIC
as receiver believes it requires access to information beyond the scope of Tables A-1 through A-4 that is
collected by an SDR or another regulator, the Associations urge the FDIC to coordinate with such parties
directly.

Additionally, regulators in non-U.S. jurisdictions may impose recordkeeping obligations
on financial institutions with respect to QFCs that are more narrowly tailored than the Proposed Rule.?®
The Associations note that the Proposed Rule’s requirement to report on all information that is reported
to non-US regulators imposes a potentially unlimited mandate to expand reporting on QFCs. This
imposes a greater compliance burden for reporting requirements for financial companies subject to a
final rule than that required by other regulators. For example, the EBA Draft RTS includes a minimum
set of information that must be maintained for all institutions with the ability for regulators to identify
additional information fields as necessary and aims to coordinate additional recordkeeping
requirements with information that is already being provided to regulators in other contexts or to trade
repositories to avoid duplicative reporting. Also, the EBA Draft RTS, unlike the Proposed Rule, does not
prescribe a template in which the required information must be maintained. The result of the Proposed
Rule’s blanket requirement to report on “all” information that is submitted to non-US regulators is that
financial companies subject to both sets of regulations may have to provide more information to the
PFRAs and the FDIC with respect to non-US QFCs than they would under applicable non-US regulations.

The Associations believe that it is the responsibility of the Secretary, the FDIC and the

PFRAs to work with regulators from other jurisdictions to develop a consistent, streamlined set of
recordkeeping obligations that would apply on a global basis. The Associations further believe that
regulators are best positioned to coordinate with each other and develop criteria to identify what
information needs to be reported to facilitate the resolution of a global systemically important financial
institution, rather than requiring financial companies to provide exhaustive information without a clear
understanding of the scope or purpose for such reporting. Consistent and clear guidelines will help
guide financial institutions in developing appropriate recordkeeping systems and practices, whereas the

See, e.g., EBA Draft RTS.
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current requirement in the Proposed Rule is unclear as to its scope and therefore not possible to
incorporate into an institution-wide recordkeeping system.

C. The Secretary should limit the Proposed Rule to exclude QFCs with respect to which a
Records Entity provides a third-party guarantee

The Proposed Rule appears to be unintentionally overbroad in defining the scope of
QFCs for which data must be collected where a Records Entity may, in the broadest sense, “guarantee or
support” unaffiliated QFCs. Section 148.3(a)(2) requires a Records Entity to “maintain records for all
QFCs that are guaranteed or supported by such records entity.” While the Associations believe that it
was the intention that the terms refer only to QFCs of affiliates that the Records Entity guarantees or
supports, the definitions of the Proposed Rule do not include any such limitation. As a result, a company
that provides, e.g., a third-party guarantee or letter of credit in respect of a QFC of a non-affiliate could
be considered to guarantee or support the QFCs of the non-affiliate for purposes of the Proposed Rule.
These guarantees are not relevant to the FDIC as receiver under OLA because Section 210(c)(16)
provides the FDIC with authority to enforce only “contracts with subsidiaries or affiliates of the covered
financial company, the obligations under which are guaranteed or otherwise supported by...the covered
financial company.” As such, the FDIC would not have the ability to enforce contracts between non-
affiliates in respect of which it provides a guarantee or other support. Accordingly, the Associations
request that the Secretary exclude guarantees in respect of QFCs entered into between non-affiliates
from the scope of the record-keeping requirements.

D. The Secretary should modify the requirement to produce full-text searchable copies of
all agreements

The Proposed Rule imposes requirements to produce full-text searchable copies of all
agreements. However, given the purpose of facilitating the FDIC’s decision-making during a resolution,
these requirements would impose significant burdens without achieving any compensating benefits to
improve decision-making by the FDIC. In fact, given the volume of agreements held by some Records
Entities, the current requirement is likely to impair decision-making by the FDIC.

Section 148.4(a)(8) of the Proposed Rule requires that all agreements related to a QFC,
including master agreements, confirmations, credit support documents and novation agreements, be in
full-text searchable format. Further, in Section 148.3(a)(4), “Access to records”, the Proposed Rule
requires a Records Entity to be capable of providing the records specified in Section 148.4 to the PFRAs
within 24 hours of a request. This implies that the Records Entity would need to be capable of providing
copies of “all” agreements governing QFCs in a “full-text searchable” format pursuant to Section
148.4(a)(8) within 24 hours of request. A much more useful and tailored approach would be for the
Records Entity to provide individual agreements in their current format (whether full-text searchable or
not) as may be required by the FDIC as receiver or in preparation for a resolution under OLA.

While some firms are in the process of converting imaged documents into full-text
searchable documents, this process takes a significant amount of time and resources to complete. One
financial company estimates that it has 20 different repositories of documents and approximately
20,000,000 documents (although not all of these documents are related to QFCs, it will be necessary to
evaluate each for inclusion). Merely running optical character recognition against existing images is
insufficient, as the character-recognition process is not error free. Even for high-quality images,
character-recognition results require thorough proofing in order to ensure reliable results, and error
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rates increase with the age of the original image.” Accordingly, a significant amount of time will be
needed to complete the conversion process. With respect to the requirement in Section 148.3(a)(4),
developing the ability to transmit “all” such documents would require building additional technological
capabilities that are unlikely to ever be needed since the FDIC's focus will be on specific, significant
master netting agreements rather than all miscellaneous agreements currently identified in the
Proposed Rule.

It is not clear that either the requirement to produce “all” agreements or the
requirement to produce such agreements in “full-text searchable” format confers a benefit on the FDIC
as receiver. Inthe most likely resolution scenario, the FDIC as receiver would be reviewing QFCs on a
portfolio basis with respect to counterparty groups rather than on an individual basis. Additionally, it is
likely that the FDIC will be monitoring a financial company in distress and would be requesting
information on QFCs in order to prepare for “resolution weekend.” In cooperation with the PFRA and
the Records Entity, the FDIC will be able to identify the relevant agreements and analyze the key
provisions.

As an alternative to these requirements in the Proposed Rule, the Associations suggest
that Records Entities be required to produce specifically requested contracts to the FDIC within 24 hours
of request in any format. At a minimum, the Associations strongly request that the Secretary consider
discussing with industry participants how to scale the requirement over a number of years based on a
prioritization scheme and improvements in the technology of optical scanning.

E. Overly burdensome requirements to track provisions of QFC legal documentation and
unnecessary information

In order to maintain information to populate several of the data fields required by the
Proposed Rules, some Records Entities will need to expend resources and effort greatly outsized to the
potential benefit of this information to the FDIC as receiver for a Covered Financial Company. For
example, Table A-3 of the Proposed Rule requires Records Entities to track individual provisions of QFC
documents including cross-defaults, transfer restrictions, deviations from standard events of default or
termination events in respect of all QFCs. While the existence of defaults triggered by resolution
scenarios may be relevant to the FDIC, the detail required under the Proposed Rules is not, or could be
provided in a less burdensome manner. Not all Records Entities currently track each of these kinds of
contractual provisions in a separate database from the document itself for all contracts subject to the
Proposed Rule because, in part, of the extensive effort required to review such information for the
enormous volume of contracts. The effort to review each agreement and catalogue detailed provisions
would be considerable, while not having any clear benefit to the FDIC.

Similarly, Tables A-1 through A-4 of the Proposed Rule require operational and business
level details with respect to QFCs, such as trading desk identifiers and description, related inter-affiliate
trades, points of contact and risk or relationship manager. These back-office or operational details are
of very limited, if any, relevance to the decisions that the FDIC must make in a resolution as identified in
the preamble to the Proposed Rule. Many of these elements are subject to change throughout the life
of the contract and documenting all such changes imposes an undue burden on Records Entities without
a clear benefit to the FDIC.

Even an accuracy rate of 99.9% would result in two errors per average page of 2,000 characters.
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The Proposed Rule also imposes different and much more extensive record-keeping
requirements than those imposed by the PFRAs for prudential supervisory purposes. While these
different and much more burdensome requirements create the risk of conflict with those prudential
standards, the divergences also create the risk of greater confusion for record-keepers and for
regulators or the FDIC in a resolution. For example, the Associations note that the requirements of the
Proposed Rule go further than similar record-keeping requirements in the prudential supervisory
context, pursuant to which the SEC has determined that such granular detail is not necessary.*®>*
Likewise, the information required under the Proposed Rule goes far beyond what is required by the
FDIC to support its role as receiver under the bank insolvency provisions of the Federal Deposit
Insurance Act.** While the Associations certainly recognize that decision-making in order to implement
an OLA resolution may require different information than prudential supervision, it is imperative that
the Proposed Rule avoid conflict and unnecessary additional requirements that may complicate the
supervisory process, potentially lead to inaccuracies and confusion, and actually impair the FDIC’s ability
to accomplish an orderly resolution. The Associations urge the Secretary to compare the current
regulatory requirements with the Proposed Rule and ensure that a coherent record-keeping process is
maintained. In addition, the Associations request that the Secretary evaluate whether the granularity of
certain of the proposed requirements, as well as the formatting specifications, of the Proposed Rule are
essential to the FDIC’s role as receiver. The Associations believe that a less burdensome standard can be
developed to assist the FDIC without imposing the very substantial burden on Records Entities that will
be created by the Proposed Rule and the potential for impairing the mission of the FDIC as receiver to
implement an orderly resolution.

F. Identifying the “purpose” of a QFC

One of the data fields on Table A-1 requires the Records Entity to identify the “Purpose
of the position (if the purpose consists of hedging strategies, include the general category of the item(s)
hedged)”. The addition of this data field is problematic in several respects. This is not a data field that
financial companies currently record with respect to QFCs. Further, individual trades may have multiple

% “The [SEC] also is mindful, however, that requiring the reporting of detailed information concerning the

master agreement and other documents governing security-based swaps could impose significant burdens on
market participants. . . the [SEC] believes that, for security-based swaps that are not clearing transactions,
requiring the reporting of the title and date of any master agreement, collateral agreement, margin agreement, or
any other agreement incorporated by reference into the security-based swap contract—but not the agreements
themselves or detailed information concerning the agreements—will facilitate regulatory oversight of the
security-based swap market by providing regulators with a more complete understanding of a security-based swap
counterparty’s obligations while not imposing significant burdens on market participants. The [SEC] anticipates
that, if a situation arose where the [SEC] or another relevant authority needed to consult information about a
transaction contained in one of the related agreements, the [SEC] could request the agreement from one of the
security-based swap counterparties. Knowing the title and date of the agreement will assist relevant authorities in
identifying the agreement and thereby expedite the process of obtaining the necessary information.” Regulation
SBSR—Reporting and Dissemination of Security-Based Swap Information, 80 Fed. Reg. 14564, 14585-14586
(emphasis added).

> The Associations further note that the SEC’s record-keeping requirements for security-based swaps, like other
record-keeping requirements do not require firms to store documents in “text-searchable” format as required by
the Proposed Rule.

> See 12 C.F.R. part 371.
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purposes (e.g., it might have been customer driven but also serves as a hedge) and the function of a
trade may evolve over time. This type of data is unlikely to assist the FDIC as receiver deciding on the
course of action to take for a QFC portfolio, particularly given the multitude of strategies pursued by
sophisticated market participants. Considering the extent of outstanding QFCs, requiring Records
Entities to revisit all existing QFCs to identify the original purpose for entering into such QFCs would be a
significant challenge and in some instances may not be possible due to the passage of time.
Additionally, identifying the purpose and hedging strategy associated with any particular QFC could be
an involved and complicated analysis, the framework for which has not been identified by the Secretary
in the Proposed Rule. Without any clear benefit to the FDIC, which is not evident, the substantial
burden of this requirement is not justified. Therefore, the Associations recommend that this data field
be removed from Table A-1 as a required data field for QFCs.

G. Not all data fields are applicable to every type of QFC

The Associations note that the Tables included in the Proposed Rule require Records
Entities to track data fields for all QFCs even though these data fields are not always applicable or
relevant for all transaction types. In several, the data fields seem oriented around over-the-counter
swaps and many of these fields would not be relevant with respect to other QFCs. For example, some
securities contracts may not have a “termination date” but do have a “settlement date.” In developing
compliant systems, Records Entities will have to use their best judgment to determine which fields are
applicable to different QFC types and if there are reasonable substitutes for some data fields in respect
of different transaction types.

Therefore, the Associations recommend that the rule specifically allow Records Entities
to use discretion when reporting data fields that may not match the terms of a QFC exactly.

V. Scope of QFCs that Should be Subject to the Proposed Rule

The Proposed Rule imposes requirements on Records Entities for QFCs that are unlikely
to be relevant to the FDIC in OLA proceedings. The definition of QFC is broad and encompasses a
multitude of market transactions that each have distinct risk profiles.** These include cash-market or
overnight transactions and traditional capital markets activities, such as purchases and sales of securities
from and to an underwriter or initial purchaser. While these transactions and activities may fall within
the definitions of QFCs, these types of transactions are not relevant to the FDIC’s analysis or decision
making during a resolution under OLA. As a result of their short term nature, structure, or function,
these transactions would not pose a risk to the resolution of the Covered Financial Company or to the
financial stability of the broader market. These contracts also typically do not contain the types of
default provisions that Section 210(c)(8) and 210(c)(16) are designed to address during resolution.
Similarly, the rule should not apply to transactions on behalf of customers where the Records Entity is
acting as agent for or on behalf of a customer. These transactions also would not be relevant to the

* Inthe Proposed Rule, “qualified financial contract” means any qualified financial contract as defined in OLA,

including without limitation, any “swap” defined in section 1(a)(47) of the Commodities Exchange Act and in any
rules or regulations issued by the CFTC pursuant to such section; any “security-based swap” defined in section 3(a)
of the Securities Exchange Act of 1934 and in any rules or regulations issued by the SEC pursuant to such section;
and any securities contract, commodity contract, forward contract, repurchase agreement, swap agreement, and
any similar agreement that the FDIC determines by regulation, resolution or order to be a qualified financial
contract as provided in OLA section 210(c)(8)(D).
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FDIC as receiver deciding whether to transfer or repudiate QFCs. Rather, in an OLA resolution, the FDIC
will likely be concerned with the continuity of bilateral swaps, other derivatives and securities finance
transactions of a Covered Financial Company and its most material affiliates.

Nevertheless, because the definition of QFC is not limited to those contract types that
would be relevant to the FDIC as receiver, Records Entities would be required to comply with all of the
record-keeping, maintenance, and reporting requirements of the Proposed Rule for these transactions.
This would include, for example, maintaining the required records for each of the several million
securities contracts institutions execute each day. As such, the Associations recommend that the
Secretary narrow the scope of the rule requirements so that Records Entities are only required to
maintain records that are relevant to the FDIC's decision-making in an OLA resolution such as over-the-
counter swaps, derivatives and securities financing transactions. At the very least, the Associations
recommend that the Secretary narrow the scope of the rule to exclude overnight and cash-market
transactions and other transaction types that are not relevant to the FDIC’s decision-making during
resolution.

VI Effective Date and Compliance

The Proposed Rule introduces a new framework for recording and tracking information
with respect to QFCs that will require financial institutions to make significant changes to their current
reporting or recordkeeping practices and invest substantial resources, including, in some cases, the
building of entirely new reporting or recordkeeping systems to be implemented on a group-wide basis.
This is a significant technological endeavor that will require careful planning and build-time, which for
some, will be difficult to complete in the 270-day compliance period articulated in the Proposed Rule.

The extent of these changes and therefore the amount of time financial institutions will
require to become compliant will depend on, among other things, how many entities within the
corporate group are parties to QFCs, the extent of their QFC activity, the current reporting or
recordkeeping practices within the group and the scope of the final recordkeeping rule. The
Associations note that the amount of time that a financial institution may require to comply with the
Proposed Rule is not necessarily related to the extent of its current recordkeeping with respect to QFCs
but rather the difference between current systems used to track this information and the required
format for this information under the Proposed Rule. For example, in several institutions, data is
recorded in product-specific databases and aggregating data in a unified format across these databases
will require revamping the institution’s approach to internal reporting and recording practices. Since
the definition of a QFC is broad, the breadth of involvement at financial companies includes different
divisions such as private wealth management, prime brokerage, securities and investment banking,
among others. These divisions may house contract-specific information in different databases, requiring
time to build data feeds from each division to produce a single report.

Further, the time it takes financial companies to comply with these recordkeeping
requirements will vary. While some currently have systems that can be adapted to track the data
required, other will need to build entirely new systems. One financial company estimates it will take an
average effort of nine months to develop the reporting functionality, requiring at least 25 technology
people on various teams. This estimate does not include any unforeseen dependencies or delays, which
may add to the total time and effort. While many banks may generally have the required data in various
databases, the effort to bring the right data together and marry it into a report in the format required is
massive. As discussed in more detail in Section V, the broad scope of many aspects of the Proposed
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Rule will increase the time and resources required to comply. In addition, unrelated regulatory
requirements such as the daily disclosure of liquidity coverage ratios and compliance with the Volcker
Rule are likely to place demands on the same resources and expertise needed to adapt or build the
systems required to comply with the Proposed Rule.

The Associations fully acknowledge the importance of financial companies developing
fully compliant systems that provide the FDIC with information sufficient to carry out its obligations
under OLA, but given the competing demands on resources and the broad extent of the rule
requirements, the Associations think this process should be iterative and will take far more time than is
contemplated in the Proposed Rule. Therefore, the Associations recommend that the Secretary
consider implementing the final rule in stages, focusing first on the QFCs and the information that the
Secretary identifies as most essential to the FDIC. The Associations propose that the Secretary stagger
the compliance dates by QFC type, starting with over-the-counter swaps and derivatives, then securities
finance transactions, followed by any remaining QFCs within scope of the rule. The Associations
propose that this process be done in consultation with the Secretary, the PFRAs and the FDIC. Such a
staggered approach would allow Records Entities and regulators to agree on the appropriate approach
and expand outward rather than requiring a full system build, without sufficient time and resources, all
at once. The Associations believe that the first stage of compliance could be complete by two years
after the effective date of a final rule. However, some may need more time and individual extensions
should be available. As such, the Associations request that the Secretary implement the compliance
schedule in stages, as we describe and extend the date for the first compliance period to two years
following the effective date of the final rule. The Associations recommend that subsequent compliance
dates following the initial two-year period be determined in consultation with the PFRAs and the
Associations.

VIL. Implementation Issues

A. The Secretary should clarify the timing of when requests are made and when data
must be reported

The Proposed Rule states that a Records Entity must be capable of producing
information within 24 hours of a request. Given that many of the entities that will be Records Entities
are members of global financial groups, the timing of such requests is relevant. The Associations
suggest clarifying that a request for information made before 5:00 p.m. (Eastern time) on a given day
must be satisfied by 5:00 p.m. (Eastern time) on the following day, and that the information provided on
the following day should be with respect to QFCs as of end-of-day on the date the request was provided.

B. The Secretary should designate the FDIC as the main point of contact for
interpretative and implementation questions regarding the final rule

The Associations understand that the Proposed Rule implicates several different
regulatory agencies, each of which has an interest in compliance. However, the Associations believe
that the process of complying with the final rule will require addressing interpretative questions. To
facilitate this dialogue and to simplify our members’ compliance efforts, the Associations believe that a
single agency should be appointed as the point of contact for providing guidance. Because the purpose
of the rule is to assist the FDIC in its role as resolution authority under OLA, the Associations request
that the FDIC be designated the point of contact on this rule.
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VIIL. Use of Legal Entity Identifiers

The Associations strongly agree with the Treasury’s proposal to require the use of the
Legal Entity Identifier (“LEl”) for purposes of identifying the counterparties to a SIFI’s QFCs. The LEI
provides for the unambiguous identification of legal entities and therefore is ideally suited for
identifying the counterparty information as it relates to both a firms position-level and aggregated
counterparty-level information. Ensuring that the collection process is set up correctly from the
beginning is critically important.

The accuracy of this reporting is critical given that counterparties could be significantly
affected as the FDIC makes determinations about the resolution of specific contracts in a bankruptcy or
receivership event. Having multiple identifiers for a given counterparty would lead to errors in
identification as the process of mapping one identifier to another in the aggregation process is
imperfect. Thus, the Associations urge the Secretary to avoid allowing the use of multiple entity
identifiers and require only the LEI to be used for counterparty identification during this important
receivership process. Furthermore, given the timeframes expected for the delivery of the information
from a records entity to the Secretary, i.e., 24 hours, the need for timely reference data is critical.

The global LEI system is in place today to support the Secretary’s proposed use of the LEI
for these purposes. To date, over 350,000 LEIs have been issued to entities around the globe with many
more to come as a myriad of regulatory requirements become effective in 2015 and thereafter. The
Global Legal Entity Foundation is operational and will be providing the “golden copy” of the global LEI
database to the marketplace in the very near future and certainly within the timeframe to support this
rulemaking. However, the Associations note that not all entities currently have LEls, and in furtherance
of our discussion in Section IV.G above, the Associations request that in such cases Records Entities be
allowed to use reasonable substitutes when reporting on this data field.

In summary, the Associations strongly support the use of the LEl in this data collection
and aggregation initiative. This is an ambitious date collection initiative, and the Associations believe it
is imperative that the Treasury mandate the use of the LEI as the Associations see no other way to
achieve the consistency and, more importantly, the accuracy of the data collected.

* * * * *
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The Associations appreciate this opportunity to comment on the Proposed Rule and
your consideration of the views expressed in this letter. The Associations support the goals of the
Proposed Rule and the need to provide the FDIC, as receiver, with the information it needs to
successfully resolve a failing financial group under OLA. However, as described in our comments, the
Associations believe that certain aspects of the Proposed Rule are overly broad and would include
within the requirements entities and, for some entities and QFCs, information that will not advance the
expressed goals of the Proposed Rule. In fact, the Associations are concerned that, as currently drafted,
the Proposed Rule may both undermine the efficient application of OLA and unduly burden reporting
entities without providing a benefit to the FDIC.

If you have any questions or need further information, please do not hesitate to contact
John Court (202-649-4628; john.court@theclearinghouse.org) or Carter McDowell (202-962-7327;
cmcdowell@sifma.org).

Respectfully Submitted,

John Court Carter McDowell

Managing Director and Deputy General Counsel Managing Director and Associate General Counsel

The Clearing House Association L.L.C. Securities Industry and Financial Markets
Association

Rich. O ot~

Denyette DePierro Rich Foster
Vice President and Senior Counsel Senior Vice President & Senior Counsel for
American Bankers Association Regulatory and Legal Affairs

Financial Services Roundtable

P

Steven Kennedy

Global Head of Public Policy

International Swaps and Derivatives Association,
Inc.

cc: The Honorable Jacob J. Lew
Secretary of the Treasury, as Chairperson of the FSOC
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The Honorable Janet L. Yellen
Board of Governors of the Federal Reserve System

The Honorable Thomas J. Curry
Office of the Comptroller of the Currency

The Honorable Mary Jo White
Securities and Exchange Commission

The Honorable Martin J. Gruenberg
Federal Deposit Insurance Corporation

The Honorable Timothy G. Massad
Commodity Futures Trading Commission

The Honorable Melvin L. Watt
Federal Housing Finance Agency

Michael H. Krimminger
Cleary Gottlieb Steen & Hamilton LLP

Knox L. Mcllwain
Cleary Gottlieb Steen & Hamilton LLP

Heather Mackintosh Sims
Cleary Gottlieb Steen & Hamilton LLP

Igor Kleyman
Cleary Gottlieb Steen & Hamilton LLP
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Annex A

The Associations

The Clearing House

Established in 1853, The Clearing House is the oldest banking association and payments company in the
United States. It is owned by the world’s largest commercial banks, which collectively hold more than
half of all U.S. deposits and which employ over one million people in the United States and more than
two million people worldwide. The Clearing House Association L.L.C. is a nonpartisan advocacy
organization that represents the interests of its owner banks by developing and promoting policies to
support a safe, sound and competitive banking system that serves customers and communities. Its
affiliate, The Clearing House Payments Company L.L.C., which is regulated as a systemically important
financial market utility, owns and operates payments technology infrastructure that provides safe and
efficient payment, clearing and settlement services to financial institutions, and leads innovation and
thought leadership activities for the next generation of payments. It clears almost $2 trillion each day,
representing nearly half of all automated clearing house, funds transfer and check-image payments
made in the United States. See The Clearing House’s web page at www.theclearinghouse.org.

Securities Industry and Financial Markets Association

The Securities Industry and Financial Markets Association (SIFMA) brings together the shared interests
of hundreds of securities firms, banks and asset managers. SIFMA’s mission is to support a strong
financial industry, investor opportunity, capital formation, job creation and economic growth, while
building trust and confidence in the financial markets. SIFMA, with offices in New York and Washington,
D.C., is the U.S. regional member of the Global Financial Markets Association (GFMA). For more
information, visit www.sifma.org.

American Bankers Association

The American Bankers Association is the voice of the nation’s $15 trillion banking industry, which is
composed of small, regional and large banks that together employ more than 2 million people,
safeguard $11 trillion in deposits and extend more than $8 trillion in loans.

Financial Services Roundtable

As advocates for a strong financial future™, Financial Services Roundtable (FSR) represents 100
integrated financial services companies providing banking, insurance, and investment products and
services to the American consumer. Member companies participate through the Chief Executive Officer
and other senior executives nominated by the CEO. FSR member companies provide fuel for America’s
economic engine, accounting directly for $98.4 trillion in managed assets, $1.1 trillion in revenue, and
2.4 million jobs.

International Swaps and Derivatives Association, Inc.

Since 1985, ISDA has worked to make the global over-the-counter (OTC) derivatives markets safer and
more efficient. Today, ISDA has over 800 member institutions from 67 countries. These members
include a broad range of OTC derivatives market participants including corporations, investment
managers, government and supranational entities, insurance companies, energy and commodities firms,
and international and regional banks. In addition to market participants, members also include key
components of the derivatives market infrastructure including exchanges, clearinghouses and
repositories, as well as law firms, accounting firms and other service providers. Information about ISDA
and its activities is available on the Association's web site: www.isda.org.
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